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 1    IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
                                
 2                IN AND FOR KING COUNTY 
                                
 3  _______________________________________________________ 
                                
 4  MATHEW and STEPHANIE McCLEARY,   ) 
    on their own behalf and on       ) 
 5  behalf of KELSEY and CARTER      ) 
    McCLEARY, their two children in  ) SUPREME COURT OF WA 
 6  Washington's public schools;     ) No. 84362-7 
    ROBERT and PATTY VENEMA, on their) 
 7  own behalf and on behalf of HALIE) 
    and ROBBIE VENEMA, their two     ) 
 8  children in Washington's         ) 
    public schools; and NETWORK      ) 
 9  FOR EXCELLENCE IN WASHINGTON     ) 
    SCHOOLS ("NEWS"), a state-wide   ) 
10  coalition of community groups,   ) 
    public school districts, and     )  
11  education organizations,         ) 
                                     ) 
12                 Petitioners,      ) KING COUNTY CAUSE  
                                     ) No. 07-2-02323-2 SEA 
13           vs.                     ) 
                                     )   
14  STATE OF WASHINGTON,             )   
                                     )  
15                 Respondent.       ) 
    ______________________________________________________ 
16   
     
17       REPORTER'S VERBATIM REPORT OF PROCEEDINGS 
                                
18                          --oOo-- 
                                
19                THURSDAY, OCTOBER 15, 2009 
                         VOLUME XXIII 
20                              
                            --oOo-- 
21                              
                                
22  Heard before the Honorable John P. Erlick, at King  
 
23  County Courthouse, 516 Third Avenue, Room W-1060,  
 
24  Seattle, Washington. 
 
25                        --oOo--  
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 1                A P P E A R A N C E S: 
     
 2   
                            --oOo-- 
 3                              
                                
 4  THOMAS F. AHEARNE, CHRISTOPHER G. EMCH, and        
    EDMUND W. ROBB, Attorneys at Law, appearing on behalf  
 5  of the Petitioners; 
     
 6   
     
 7  WILLIAM G. CLARK and CARRIE L. BASHAW, Assistant  
    Attorney Generals, appearing on behalf of the  
 8  Respondent;  
     
 9   
     
10  JOHN R. MUNICH and JAMIE L. BOYER, Special Assistant  
    Attorney Generals, appearing on behalf of the  
11  Respondent. 
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 1                   SEATTLE, WASHINGTON 
 
 2                THURSDAY, OCTOBER 15, 2009 
 
 3               MORNING SESSION - 9:00 A.M. 
 
 4                         --oOo-- 
 
 5            THE COURT:  Good morning.  Please be seated. 
 
 6                We're on the record in the matter of  
 
 7  McCleary versus State of Washington.  This is King  
 
 8  County cause number 07-2-02323-2 Seattle.  We are in  
 
 9  respondent's case in chief. 
 
10                Dr. Melmer is on the stand.  Are there  
 
11  any preliminary matters before we put Dr. Melmer back  
 
12  on the stand?   
 
13            MR. EMCH:  Not from petitioners, Your Honor. 
 
14            THE COURT:  Mr. Munich?   
 
15            MR. MUNICH:  None, Your Honor. 
 
16            THE COURT:  All right.  Very good.   
 
17                Dr. Melmer, there you are, if you would  
 
18  please retake the stand. 
 
19                Good morning. 
 
20            THE WITNESS:  Good morning. 
 
21            THE COURT:  You may be seated.  And,  
 
22  Dr. Melmer, you remain under oath from yesterday's  
 
23  testimony. 
 
24            THE WITNESS:  Thank you. 
 
25            MR. MUNICH:  May I continue, Your Honor? 
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 1            THE COURT:  You may. 
 
 2            MR. MUNICH:  Thank you.   
 
 3                 RICK MELMER (Resumed),  
 
 4    called as a witness herein, having been first duly  
 
 5     sworn, was examined and testified as follows: 
 
 6              DIRECT EXAMINATION (Resumed) 
 
 7  BY MR. MUNICH: 
 
 8      Q.    Dr. Melmer, when we adjourned yesterday  
 
 9  afternoon, we had talked about a couple of topics,  
 
10  teacher salaries, teacher compensation systems, and  
 
11  teacher shortages.   
 
12            One of the things that you mentioned  
 
13  yesterday, that was another aspect that you were asked  
 
14  to opine on, was the question of local control and  
 
15  local choice.   
 
16            What is meant by local control, local choice  
 
17  in the K-12 realm? 
 
18      A.    Well, every state is a little different, but,  
 
19  for the most part, you have a variety of stakeholders  
 
20  in the education system.  You have federal government  
 
21  that has dollars to contribute to its resources and  
 
22  then you have the local school districts.   
 
23            And, particularly, in my state, I think in  
 
24  most cases, there is a desire to maintain some sort of  
 
25  local control.  The idea when we have local school  
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 1  boards, they want to have some government's opportunity  
 
 2  in local school districts.  And so there's always sort  
 
 3  of a natural tension between how much should the state  
 
 4  versus how much should the local districts do.  And  
 
 5  that's essentially what I meant and what I think the  
 
 6  state meant by local control. 
 
 7      Q.    And why is local control and local choice  
 
 8  important in education? 
 
 9      A.    Well, if you look across the state -- in  
 
10  fact, when I was conducting my school visits, I sort of  
 
11  heard about an eastern and western Washington and the  
 
12  idea that there's differences that sometimes exist in  
 
13  different parts of the state.   
 
14            And I think that's where the local school  
 
15  board and the local body -- Governor's body may have  
 
16  some unique needs in that particular district that they  
 
17  want their students to take part in.  That might be  
 
18  different than another part of the state.  And then, at  
 
19  the same time, the local community supports its schools  
 
20  with some level of tax support and, with that, comes  
 
21  some desire to have some control over the instructional  
 
22  program.   
 
23            I don't think any -- I don't know of any  
 
24  local district that wants to give all control to the  
 
25  state and say whatever the state wants they should  
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 1  have.  So there's a desire on the part of the local  
 
 2  school districts to sort of control their own  
 
 3  educational program. 
 
 4      Q.    Okay.  And, in your experience, is that a  
 
 5  common component where -- common setup where there is a  
 
 6  local element as well as the state element? 
 
 7      A.    Yes. 
 
 8      Q.    Okay.  And, in your opinion, is that  
 
 9  beneficial? 
 
10      A.    Sure.  I think -- and you'll probably hear me  
 
11  say when we get into the questions, that education is a  
 
12  partnership between a number of different agencies, you  
 
13  know, federal government I mentioned, the state, local  
 
14  school districts, and also the parents.   
 
15            The local district definitely has a role to  
 
16  play and should have a role to play in the educational  
 
17  program. 
 
18      Q.    Okay.  Now, another thing that you mentioned  
 
19  was the standards, that's something that the CCSSO has  
 
20  studied and something obviously you, as the Secretary  
 
21  of Education, were concerned with.   
 
22            Why are standards important to education? 
 
23      A.    Well, under No Child Left Behind, every state  
 
24  was expected to have its own test to measure progress  
 
25  from one year to the next.  And in order to have a test  
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 1  that measures accurately what you want your students to  
 
 2  learn, you have to have some academic standards by  
 
 3  grade level and content area.   
 
 4            And so the expectation was that the states  
 
 5  would set standards, which are really academic goals,  
 
 6  if you will, again, reading and math being the primary  
 
 7  areas under No Child Left Behind.  But the standards,  
 
 8  once again, there has to be that local sort of flavor  
 
 9  in the standards to add credibility to what's happening  
 
10  at the local level.   
 
11            But the standards, really, are academic goals  
 
12  for grade levels and content areas to guide instruction  
 
13  in the classroom, and, ideally, to guide the assessment  
 
14  that those students are being measured by. 
 
15      Q.    And as part of your work here, did you look  
 
16  at the Washington WASL? 
 
17      A.    Yes. 
 
18      Q.    Okay.  And what did you do to review the  
 
19  WASL? 
 
20      A.    Well, I spent a fair amount of time on the  
 
21  website.  The Office of Public Instruction website.   
 
22  Looked at the statewide WASL results, and then I also  
 
23  focused primarily on the districts and the schools of  
 
24  which I observed.   
 
25            And so the four districts were the Royal  
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 1  District, Sunnyside School District, Moses Lake, and  
 
 2  Yakima.   
 
 3            And so I, not only looked at the district  
 
 4  results in those four districts, but I also tried to  
 
 5  focus on the schools, especially the schools that I  
 
 6  visited and took a look at their WASL results as well. 
 
 7      Q.    Okay.  Are you familiar with the WASL  
 
 8  scores -- both for -- you said you were looking at the  
 
 9  districts, are you familiar with the WASL scores  
 
10  statewide? 
 
11      A.    Yes. 
 
12      Q.    And did you form any conclusions or  
 
13  observations from reviewing those? 
 
14      A.    Well, one of the conclusions that I formed is  
 
15  that there's an unusual discrepancy between reading and  
 
16  math.  When you look at most state results, you will  
 
17  see at least some sort of a correlation between reading  
 
18  and math results.  That doesn't mean they're going to  
 
19  be identical by any means.  But it's very rare, I  
 
20  think, to see the kind of results that Washington has  
 
21  when you look at reading scores that are typically in  
 
22  the -- depending on the district, but at the state  
 
23  level, in the 70s.  And in some cases approaching 80 or  
 
24  in the low 80s.  And then seeing math scores that are  
 
25  either a third or a half of those scores.  I mean, that  
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 1  is very unusual to see.   
 
 2            And -- and so, anyway, that was one of my  
 
 3  observations.  But the other one was that the reading  
 
 4  scores were very, very strong.  I mean, you saw really  
 
 5  good strong reading scores in a lot of the districts  
 
 6  and certainly at the state level.   
 
 7            The math scores concern me.  I outlined that  
 
 8  in my deposition and would say that again today. 
 
 9      Q.    Okay.  And what is that discrepancy that you  
 
10  just alluded to between the reading and the math  
 
11  scores?  What does that tell you? 
 
12      A.    Well, everybody would have their opinion, but  
 
13  I have mine.  And I think there's an alignment issue  
 
14  between what the standards are in the State of  
 
15  Washington, what's being taught in the classroom, and  
 
16  what's being tested.   
 
17            It's pretty clear that those are not  
 
18  aligned.   
 
19      Q.    From math you mean or --  
 
20      A.    Pardon me?   
 
21      Q.    Poor math?   
 
22      A.    For math.     
 
23      Q.    Yeah.     
 
24      A.    Right.  Assuming that the WASL, you know,  
 
25  measures reading comprehension by grade level, there  
 
 
   
                                                                      5008 
 
 1  appears to be a pretty good match there.  There's a  
 
 2  good consistency for grade 3 through 8 and then also  
 
 3  grade 10.  But when you look at math, there's a little  
 
 4  volatility from 3 through 8 and 10, but significantly  
 
 5  lower scores.   
 
 6            So I just think that there has to be some  
 
 7  sort of an alignment issue where the teachers that  
 
 8  are -- the instruction that's going on in the classroom  
 
 9  is not being measured on the WASL exam. 
 
10      Q.    Is it important in a school accountability  
 
11  system to have that kind of alignment? 
 
12      A.    Sure.  I mean, otherwise, it causes  
 
13  frustration on the part of the classroom teachers who  
 
14  believe that they're teaching the standards the way  
 
15  that they're laid out.  And when they do their  
 
16  measurement at the end of the year, they're short of  
 
17  deflated because the rules aren't nearly what they had  
 
18  hoped they would be. 
 
19      Q.    Did you look at any other performance  
 
20  measures or outcome measures for Washington?   
 
21      A.    Well, that's -- that's the other thing I  
 
22  think you have to do is, you can't look at a WASL  
 
23  result and assume that that tells the entire story, so  
 
24  you begin to do some comparison with other -- other  
 
25  areas.   
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 1            And one of the scores that I looked at or one  
 
 2  of the tests that I looked at that I think would be a  
 
 3  relevant comparison is the NAEP exam.  And the NAEP  
 
 4  exam tests reading and math in grades 4 and 8 all  
 
 5  across the country.  It's called the nation's report  
 
 6  card.  Every state takes the NAEP.  Every state has a  
 
 7  cross-section of their students taking the NAEP.   
 
 8            In our state, in South Dakota, we have about  
 
 9  50 to 60 percent of our students that are tested in the  
 
10  NAEP, which I think is enough of a sample to give you a  
 
11  good flavor for how well students are achieving.   
 
12            And if you look at the Washington NAEP  
 
13  scores, in grades 4 and 8 in math, they compare very  
 
14  well to students across the country.   
 
15            So, there's almost an incompatibility between  
 
16  what the WASL said, in terms of math, and what the NAEP  
 
17  says, in terms of math.   
 
18            And so, what that tells me is that the WASL  
 
19  standards are pretty high, because if you're doing  
 
20  poorly on the WASL but you're doing well in the NAEP,  
 
21  that tells you that -- and most states, by the way,  
 
22  Mr. Munich, are the opposite of that.  They have high  
 
23  state scores and low NAEP scores.  Washington's a  
 
24  little different than that, which, I think, adds  
 
25  credibility to the curriculum, adds credibility to the  
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 1  standards, but does call to question what the WASL's  
 
 2  measuring and whether they're an accurate  
 
 3  representation of the very different standards. 
 
 4      Q.    Did you look at any college entrance scores  
 
 5  and results? 
 
 6      A.    Right.  The third area that I looked at was  
 
 7  the ACT, SAT balance.  And Washington has a little of  
 
 8  each.  I think there's a stronger preponderance of SAT  
 
 9  being taken here in Washington.  Their ACT scores are  
 
10  very high.  But I think it's safe to say there's a  
 
11  smaller percentage of students taking the ACT.  And,  
 
12  typically, it would be those that are probably higher  
 
13  achieving kids that take both of those college  
 
14  readiness in case they want to go anywhere in the  
 
15  country to the university system.   
 
16            So then you focus on the SAT, and I think  
 
17  there's an interesting report published by ALEC, which  
 
18  is the American Legislative Exchange Council, ALEC --  
 
19            THE COURT:  Doctor, I'm going to -- the court  
 
20  reporter hasn't said anything, but I think I need to --  
 
21            THE WITNESS:  Am I going too fast?   
 
22            THE COURT:  You're really speeding up. 
 
23            THE WITNESS:  Okay.  All right. 
 
24            THE COURT:  So --  
 
25            THE WITNESS:  I'm sorry about that. 
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 1            THE COURT:  That's all right.  It's early in  
 
 2  the morning.   
 
 3            THE WITNESS:  She's faster now.  I appreciate  
 
 4  that. 
 
 5            THE COURT:  Slow it down just a bit.   
 
 6            THE WITNESS:  Sure.   
 
 7            THE COURT:  Thank you.   
 
 8                You were at ALEC. 
 
 9            THE WITNESS.  The American Legislative  
 
10  Exchange Council publishes a report on an annual basis,  
 
11  and the report looks at the 8th grade reading and math  
 
12  NAEP scores and combines it with the ACT or SAT from  
 
13  that particular state.  And they develop a formula.   
 
14  They look at the results entirely.   
 
15                And the State of Washington, in the most  
 
16  recent ALEC Report, ranged 12th in the nation in terms  
 
17  of -- and South Dakota ranked fifth.  So we looked at  
 
18  that in our state and felt like that, at least, told a  
 
19  story about our educational system.  And I believe it  
 
20  tells a story about the Washington education system.       
 
21  Washington has more diversity than South Dakota does  
 
22  and, yet, still ranks 12th in the country.  When you  
 
23  are looking at 8th grade reading and math and the  
 
24  college readiness exam.   
 
25            So I do think, when you're talking about  
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 1  assessment, you have to look at the big picture, not  
 
 2  just the WASL, rather what -- you know, what other  
 
 3  stories can be told about the overall assessment. 
 
 4  BY MR. MUNICH:   
 
 5      Q.    And when you were discussing the ALEC Report  
 
 6  and South Dakota's ranking and Washington's ranking,  
 
 7  you made the comment that Washington has a more diverse  
 
 8  student body.   
 
 9            Why is that relevant? 
 
10      A.    Well, I think any time you have diversity,  
 
11  you're always going to, you know, ask the question, you  
 
12  know, what sort of educational needs do these children  
 
13  have.  And you've heard me say before in my deposition,  
 
14  I talked about the partnership and the need for parents  
 
15  to do their part.   
 
16            And there are times when -- sometimes in  
 
17  minority families, some of the family structures are  
 
18  challenged, and, therefore, it's, you know, something  
 
19  that the schools have to be aware of. 
 
20      Q.    Okay.  What's your overall assessment of  
 
21  Washington Achievement of Student Performance? 
 
22      A.    Well, I just finished mentioning the three  
 
23  areas of assessment that I looked at.   
 
24            The only concern I have about that is that  
 
25  the alignment of the math.  And then I visited 25  
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 1  schools, 172 classrooms.  I had a chance to see a broad  
 
 2  base of grade levels and content areas.   
 
 3            I think the students of this state and the  
 
 4  districts that I observed are getting a very good  
 
 5  education.  When you look at the national results, the  
 
 6  ALEC Report is 12th in the nation.  Those results are  
 
 7  what they are.  And -- and that's, I think, a positive  
 
 8  story about the State of Washington. 
 
 9      Q.    Okay.  You mentioned the NCLB, No Child Left  
 
10  Behind Act, can you explain, briefly, how that Act  
 
11  operates and applies to a state like Washington. 
 
12      A.    Well, No Child Left Behind, also is a goal to  
 
13  get 100 percent of the students to proficiency by  
 
14  2014.  That's the goal.   
 
15            During my time as President of CCSSO, we met  
 
16  with, at that time, Secretary Margaret Spellings on a  
 
17  couple of occasions to talk about No Child Left  
 
18  Behind.  At one of our meetings, someone pressed her  
 
19  and said, Do you believe that is a realistic goal, and  
 
20  her response was, It has to be the goal.  In fact, she  
 
21  even asked the question back to us, What do you think,  
 
22  and the majority of the people there said, yeah, you  
 
23  can't say 95 or 90 because then every state would begin  
 
24  to decide that these 10 percent, we're not going to  
 
25  worry about.  So the feeling was, you've got to --  
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 1  you've got to say 100 percent.  But, she qualified it  
 
 2  and said it's going to be very challenging to get  
 
 3  everybody to proficiency by 2014.   
 
 4            But that's really the goal of No Child Left  
 
 5  Behind.  And then within that goal you have a term  
 
 6  called AYP, Adequate Yearly Progress, and that's that  
 
 7  sort of annual measurement of whether students are  
 
 8  progressing toward the goal of proficiency by 2014.   
 
 9            And every state establishes its cut scores.   
 
10  Every state establishes the standards that are going to  
 
11  be used to assess that progress, and, frankly, that's  
 
12  where we differ from other countries.   
 
13            I mentioned -- you know, you mentioned -- or  
 
14  we mentioned yesterday the Finland trip.  You know,  
 
15  many of these other countries have one universal set of  
 
16  standards.  In our country, we have 50 sets of  
 
17  standards, and so, as a result of that, every state has  
 
18  their on own, sort of, criteria on how they -- they  
 
19  measure adequately yearly progress.   
 
20            But, I don't know if I answered the question  
 
21  completely.  But, essentially, it's the national way of  
 
22  trying to move students to proficiency. 
 
23      Q.    What are some reasons why a district might  
 
24  not meet AYP goals? 
 
25      A.    In order to meet AYP, you have to not only  
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 1  get your All group -- all your students moving one  
 
 2  year's -- or one year's growth in one year's time, you  
 
 3  also have to move all of your subgroups.  And there  
 
 4  were four subgroups under No Child Left Behind.   
 
 5  There's a Special Education subgroup.  That's a  
 
 6  Minority subgroup.  There's an ESL, English as a  
 
 7  Secondary Language, or ELL subgroup.  And then the last  
 
 8  one is Low Income.  There's a Low Income subgroup.   
 
 9            So if you have a fairly diverse school or a  
 
10  district that has all those populations represented,  
 
11  then you not only have to get your All group moving in  
 
12  the right direction, but you have to get each one of  
 
13  those subgroups moving in that direction as well.   
 
14            And, as you can imagine, when it comes to  
 
15  moving All groups a year in a year's time, it becomes  
 
16  increasingly more difficult to achieve the mark.   
 
17            One of the analogies that I've used, because  
 
18  I love basketball, is that you have to -- you have to  
 
19  make 10 out of 10 free throws in order to make it.  If  
 
20  you make 8 out of 10, oftentimes that's not good  
 
21  enough.   
 
22            Under No Child Left Behind -- and, frankly,  
 
23  that's one of the criticisms of the law, is that it's  
 
24  very difficult if you have a diverse district with all  
 
25  populations represented, you have to -- you have to be  
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 1  able to meet that goal. 
 
 2      Q.    If a district doesn't meet AYP, is that an  
 
 3  automatic indicator to you that the school is failing  
 
 4  to provide an opportunity for an adequate education -- 
 
 5      A.    Not at all. 
 
 6      Q.    -- for the reasons you just stated? 
 
 7      A.    Right.  I mean, you could make it in 8 out of  
 
 8  10, have one or two areas that you fell short in.  The  
 
 9  following year, you could have a different one or two  
 
10  areas and you could have improved on the two areas that  
 
11  you didn't make it in one year, have two different  
 
12  areas surface the next year, and you'd still be  
 
13  elevating into that improvement process instead of  
 
14  being recognized for making progress in certain areas.   
 
15            So it's very difficult to make it, and I do  
 
16  not make assessments of districts or schools based on  
 
17  Adequate Yearly Progress until you look under the hood  
 
18  and find out what's really going on demographically in  
 
19  that district. 
 
20      Q.    Okay.  Now, the last thing you mentioned was  
 
21  that you looked at House Bill 2261, the performance  
 
22  legislation here.   
 
23      A.    Correct. 
 
24      Q.    I'm going to hand up what's in evidence as  
 
25  Exhibit 2839, which is that bill. 
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 1            And you've reviewed that, correct? 
 
 2      A.    Yes, I have. 
 
 3      Q.    What is your -- why don't you give us your  
 
 4  basic understanding, first of all, of the statute.   
 
 5      A.    Well, and I think I mentioned this in my  
 
 6  deposition as well, that the bill itself is very  
 
 7  consistent with where I think, you know, the country is  
 
 8  moving in terms of an educational program.  And it's a  
 
 9  pretty comprehensive bill dealing with everything from  
 
10  establishing some standards for kindergarten, moving  
 
11  from half-day to full-day kindergarten, which is a  
 
12  national trend, looking at a standardization of hours  
 
13  in an instructional day or year, standardization of  
 
14  days in a year to make sure that there's a minimum  
 
15  number that are -- that are happening from one year to  
 
16  the next.  Gets into an education council that would  
 
17  monitor the progress of these innovations and  
 
18  improvements over time.  Delve into academic  
 
19  standards.  It gets into transportation.  It talks -- I  
 
20  mean, it just covers a wide variety of issues that I  
 
21  know -- you know, graduation credits, the requirements  
 
22  that it takes to graduate.  But it seemed to me like  
 
23  the bill had flexibility to respond to some of the  
 
24  changing demographics, but at the same time provide  
 
25  kind of a blueprint for the State of Washington as it's  
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 1  moving ahead to the future. 
 
 2      Q.    Okay.  And is it your opinion that 2261 is a  
 
 3  logical, rational step towards education reform? 
 
 4      A.    Yeah.  I thought about that, Mr. Munich.  If  
 
 5  I would have been in my former job as Secretary of  
 
 6  Education and a bill like this would have been  
 
 7  introduced in the state that I was in, I would have  
 
 8  been pleased to see this because it really is a good  
 
 9  guideline and, yet, responsive to individual district  
 
10  needs as well.   
 
11            Because there was notations in here about if  
 
12  you had a high free and reduced lunch population and  
 
13  there were some unique factors that would come into  
 
14  play for you.  So I thought it was a way to sort of set  
 
15  a general guideline but also respond to individual  
 
16  needs as they exist within the state. 
 
17      Q.    Okay.  And is 2261 in keeping with reforms  
 
18  that are taking place across the nation? 
 
19      A.    Yes, very consistent with what I've seen and  
 
20  heard. 
 
21      Q.    Okay.  You can put that aside.  Thank you,  
 
22  Dr. Melmer. 
 
23            Now, you mentioned that you made school  
 
24  visits in Washington state; is that right? 
 
25      A.    That's correct. 
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 1      Q.    And tell us how you went about doing that. 
 
 2      A.    Well, we -- I was assigned four focus  
 
 3  districts and then, once those districts were  
 
 4  established, I did develop kind of a basic observation  
 
 5  form that I used in each classroom.   
 
 6            And then once the visits were arranged, we,  
 
 7  obviously, would get to each of the schools, tried to  
 
 8  do that on a schedule, as close as we could to the  
 
 9  schedule.  And then once we arrived at that school, for  
 
10  the most port, I just -- they said what the principal's  
 
11  or guide would say, where do you want to go, what do  
 
12  you want to see.  And my standard response was I'd like  
 
13  to see all the grade levels represented.   
 
14            So if I was in an elementary school, we'd try  
 
15  to get to kindergarten through grades six or five or  
 
16  whatever, middle school, capture those grade levels,  
 
17  and then high school the same.  And then as many  
 
18  different content areas as possible.  So we would try  
 
19  to see a cross-section of the content areas during the  
 
20  observations as well.   
 
21            And, frankly, the folks at the school sites  
 
22  were very cooperative, very helpful, was able to get  
 
23  into all the classrooms that we needed to get into in  
 
24  the time allotted to us. 
 
25      Q.    Okay.  Did you observe the facilities at the  
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 1  various locations you visited? 
 
 2      A.    Right.  In addition to observing in the  
 
 3  classrooms, would obviously look at the facility upon  
 
 4  arrival, try to take some pictures of, not only the  
 
 5  outside of the facility, but also some of the  
 
 6  interior.  I did not take pictures of all the  
 
 7  classrooms.  To me, I tried to get at least one  
 
 8  classroom in each school that give -- to give me sort  
 
 9  of an idea of what classrooms were like.  But, if I'd  
 
10  taken pictures of classrooms, they would have been a  
 
11  lot of the same thing from one place to another.   
 
12            I did try to focus in on things like science  
 
13  labs, gymnasiums, music rooms, what I would call  
 
14  specialty areas, shops, that might be unique to a  
 
15  school.  And I tried to capture the photographs in that  
 
16  way. 
 
17      Q.    Okay.  And I think you just said this, but  
 
18  did you also seek to observe what resources were  
 
19  available in the schools? 
 
20      A.    As a part of the classroom observations, you  
 
21  were able to find out, was there technology in the  
 
22  room, what kind of textbooks were they using, what kind  
 
23  of educational resources were available to the  
 
24  teachers.   
 
25            So, yes.  And then, of course, going to  
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 1  libraries and those kind of places give you a chance to  
 
 2  see kind of the school-wide resources.  So, yes, that  
 
 3  was a part of the observation process. 
 
 4      Q.    Okay.  And you mentioned you took  
 
 5  photographs, right? 
 
 6      A.    Correct. 
 
 7            MR. MUNICH:  And those are in Exhibit 1619  
 
 8  that is in evidence, Your Honor.   
 
 9      Q.    Can you tell the court how your photographs  
 
10  were arranged if one wants to go through and do that? 
 
11      A.    Sure.  What I tried to do as I arrived at  
 
12  each school is take a picture of some sort of signage.   
 
13  That would be the first photo at each school site, is a  
 
14  sign that would indicate what school that was.  And  
 
15  then after that, of course, the series of pictures  
 
16  following that sign so that if you were looking at them  
 
17  in a long row, every time you see a new sign, you  
 
18  would -- you would be in a new school.  And I tried to  
 
19  do it that way to make sure that the first photo I took  
 
20  of each site was of some sort of signage to remind me  
 
21  and the observers, whoever's looking at the photos,  
 
22  which school we were photographing. 
 
23      Q.    Okay.  I'm going to put on the viewer,  
 
24  Dr. Melmer, a list of your schools -- schools you  
 
25  visited and the corresponding Bates numbers for the  
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 1  photographs.  I don't know if you have this or not.   
 
 2            But would you take a look at that?  Is that  
 
 3  an accurate listing of the schools you visited? 
 
 4      A.    Yes, it appears it is. 
 
 5      Q.    Okay.  And, just for the record, for the  
 
 6  Royal District, the photos are -- this is, again, from  
 
 7  1619 in evidence.  The photos are, for the Royal School  
 
 8  District, MELROY 1 through 18.  For the Moses Lake  
 
 9  School District, MELML 19 through 67, for the Sunnyside  
 
10  District, MELSUN 1 through 96.  And for the Yakima  
 
11  District MELYAK 4 through 159.   
 
12            Are those the Bates numbers on the  
 
13  photographs you took for these districts? 
 
14      A.    Yes.  The only other thing I probably should  
 
15  mention is that in the Royal District, I did observe  
 
16  the -- you know, the middle, high school, and the  
 
17  elementary school even though it's noted just one  
 
18  district, there were individual school visits within  
 
19  the Royal District. 
 
20      Q.    Okay.  Thank you.   
 
21            What were your overall opinions after  
 
22  reviewing the schools in the four districts that you  
 
23  visited Dr. Melmer? 
 
24      A.    Again, 172 classroom observations I did, very  
 
25  positive educational program.  Time on task was being  
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 1  monitored.  Teachers were making, for the most part,  
 
 2  good use of their time.  Generally strong academic  
 
 3  resources available to the students.   
 
 4            I noted that there was a  -- if there was --  
 
 5  it was different than that in a particular classroom, I  
 
 6  tried to make note of that.  But, for the most part, I  
 
 7  just saw really solid instruction.  I saw adequate or  
 
 8  above resources and facilities that were in very good  
 
 9  shape and conducive to learning. 
 
10      Q.    Okay.  The methodology that you used for  
 
11  looking at the school and then sitting in individual  
 
12  classrooms, is that a commonly-used methodology for  
 
13  school administrators? 
 
14      A.    Sure.  When I was an elementary school  
 
15  principal, I would do the very thing I did here in  
 
16  Washington, take some time to visit classrooms, do what  
 
17  we would call walk-throughs when you're in and out of  
 
18  rooms frequently.  And if you want to do an in-depth  
 
19  evaluation of the teacher, you would need to spend more  
 
20  time in that classroom to do an in-depth evaluation  
 
21  which I did as a principal.   
 
22            When I became a Superintendent in the two  
 
23  different districts that I was the Superintendent in, I  
 
24  used the walk-throughs regularly and received very  
 
25  positive feedback from faculty members about those  
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 1  walk-throughs because it gave me a chance to see things  
 
 2  the way they really are.  You pop into a room, you're  
 
 3  seeing the teacher right in the middle of the lesson,  
 
 4  they're teaching, they're working with the students,  
 
 5  and you're in and out.   
 
 6            And since I did 172 of them, I think you have  
 
 7  a pretty broad flavor for what's happening across the  
 
 8  board.  If I would have done four or five of them, it  
 
 9  might have been a different story.  But I think, you  
 
10  know, the magnitude of the number of visits and the  
 
11  cross grade levels and content areas, it gave me a  
 
12  pretty good picture of what was happening. 
 
13      Q.    Okay.  And you used the word adequate a  
 
14  couple of times when you were describing your opinions  
 
15  of the resources, the instruction and facilities.   
 
16            What's your definition of adequacy? 
 
17      A.    Well, what the students and the teachers need  
 
18  to conduct the instruction in the classroom.  There  
 
19  needs to be resources that are relevant to learning.   
 
20  The students have to have access to the resources in  
 
21  order to engage in the learning.  The teachers have to  
 
22  be able to have access to the technology they use, if  
 
23  there's need for technology.   
 
24            In some cases there was a need for technology  
 
25  and some of the cases there wasn't.  Because, if you  
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 1  get to an elementary primary program, I wouldn't want  
 
 2  to downplay technology, it's important at all levels,  
 
 3  but, certainly, reading and math instruction at the  
 
 4  primary levels does not have to include technology in  
 
 5  order to be effective.   
 
 6            So you try to gauge the needs based on the  
 
 7  courses and the instruction that you are observing.   
 
 8  And the facilities, they just have to be, you know,  
 
 9  functional.  They don't have to be state of the art.   
 
10  They don't have to be brand new, but they have to be,  
 
11  you know, environmentally friendly and safe for the  
 
12  students to exist in and learn. 
 
13      Q.    Okay.  Let's look at some of the photographs  
 
14  you took from Exhibit 1619 in evidence.   
 
15            You've grouped these according to some  
 
16  subject matters or topic areas; is that right? 
 
17      A.    Correct. 
 
18      Q.    Okay.  And the first example, I think, is  
 
19  what -- these are some exterior shots; is that correct? 
 
20      A.    That's correct.  Right. 
 
21      Q.    And just let me, for the record, we're  
 
22  looking at MELROY 20, MELML 28, MELSUN 37, and MELYAK  
 
23  15.   
 
24            So, why don't you walk us through those  
 
25  photos, doctor. 
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 1      A.    Well, the first one, even though it's  
 
 2  labeled, you would think that's Royal, it's really the  
 
 3  Moses Lake High School, kind of a  -- I don't know what  
 
 4  you'd call it.  It's commons area outdoor, outdoor  
 
 5  commons area at Moses Lake High School. 
 
 6      Q.    So this is mislabeled -- 
 
 7      A.    Yes. 
 
 8      Q.    -- on the Bates number? 
 
 9      A.    Uh-huh. 
 
10      Q.    Okay.  And next? 
 
11      A.    Frontier Middle School and Moses Lake,  
 
12  outside exterior shot. 
 
13      Q.    Okay.  And next? 
 
14      A.    The next one is the -- that's the campus of  
 
15  the Sierra Vista Middle School in Sunnyside.  It was  
 
16  right out of the school.  There's another elementary  
 
17  school in the distance. 
 
18      Q.    Okay.  And the last of these four? 
 
19      A.    This was sort of a unique school that I  
 
20  visited in Yakima.  Discovery Lab School, which is all  
 
21  portables.  And it's a magnet school, if you want to  
 
22  call it that, where students elect to attend.  Parents  
 
23  sign their children up for that school.  And it was  
 
24  really an interesting visit, a very positive visit with  
 
25  the principal. 
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 1      Q.    Okay.  And is there a problem using portable  
 
 2  classrooms? 
 
 3      A.    No.  There certainly isn't, and there  
 
 4  certainly wasn't in this particular school. 
 
 5      Q.    Okay.  And the next grouping, I guess these  
 
 6  are some science labs; is that right?  Classrooms for  
 
 7  science? 
 
 8      A.    Well, a combination of classrooms and science  
 
 9  labs. 
 
10      Q.    Okay.  For the record, the numbers we will be  
 
11  looking at are MELROY 5, MELROY 17, MELML 55, MELSUN  
 
12  83, MELYAK 670, and MELYAK 126.   
 
13            Why don't you take us through the first of  
 
14  those, Dr. Melmer.   
 
15      A.    Well, the first picture is the classroom from  
 
16  Royal, the Royal School District Middle School -- high  
 
17  school classroom.  And, as I said, you know, I tried to  
 
18  capture at least one classroom from each of the visits,  
 
19  but they are -- many of them are pretty standard  
 
20  classrooms. 
 
21      Q.    Okay.  And our next photo, 17.   
 
22      A.    That would be a science lab from the Royal  
 
23  School District as well. 
 
24      Q.    Okay.  And then Moses Lake, 55.   
 
25      A.    That's a classroom from Midway Elementary  
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 1  School in Moses Lake.  As you can see, that's a  
 
 2  elementary classroom. 
 
 3      Q.    Right.  And then SUN 83.   
 
 4      A.    You're probably beginning to see why I didn't  
 
 5  take a lot of pictures of classrooms.  It's Harrison  
 
 6  Middle School classroom. 
 
 7      Q.    Okay.   
 
 8      A.    In Sunnyside.   
 
 9      Q.    Please proceed.  Sunnyside? 
 
10      A.    Sunnyside.  Right. 
 
11      Q.    And next YAK 60.   
 
12      A.    This would be a science lab from AC Davis  
 
13  High School in Yakima. 
 
14      Q.    Okay.  And last, YAK 126.   
 
15      A.    Elementary classroom from Gilbert Elementary  
 
16  School in Yakima. 
 
17      Q.    In Yakima? 
 
18      A.    Yes. 
 
19      Q.    Okay.  I think our next grouping are photos  
 
20  of computer labs.   
 
21            And how did you make this selection of these  
 
22  to show?  Obviously, you took hundreds and hundreds of  
 
23  photos.   
 
24      A.    Right.  I just tried to pick, you know, as  
 
25  many different districts as possible.  In this case,  
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 1  Moses Lake, Sunnyside, Yakima.  But I had pictures of  
 
 2  Royal as well.   
 
 3            Just tried to select some that I thought  
 
 4  would be a cross-section of what I saw in my visits. 
 
 5      Q.    Okay.  In any event, all of your photos are  
 
 6  in 1619 -- Exhibit 1619, correct? 
 
 7      A.    Yes. 
 
 8      Q.    Okay.  Next I think we have computer labs.   
 
 9  And we're looking at MELML 40?   
 
10      A.    Right.  That's the Frontier Middle School in  
 
11  Moses Lake, the computer lab. 
 
12      Q.    We just saw the exterior of that a few  
 
13  moments ago? 
 
14      A.    Right. 
 
15      Q.    Next is MELSUN 32.   
 
16      A.    That's the Sierra Vista Middle School in  
 
17  Sunnyside.  Students -- I noticed there was a nice  
 
18  blend of Apple and PC computers in the labs that I  
 
19  observed, which I think is good.  It's good for  
 
20  students to be exposed to sometimes a couple different  
 
21  platforms as they work their way up through the system. 
 
22      Q.    Okay.  Next is MELSUN 63.   
 
23      A.    This one was from the Washington Elementary  
 
24  School and it's a portable building.  And I think it  
 
25  gives you an example of a very conducive lab that can  
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 1  still be housed in a portable building.   
 
 2            The other thing I had to try to be careful of  
 
 3  was to try to take pictures when students weren't in  
 
 4  the classroom, even though I wasn't successful in all  
 
 5  cases in doing that.  I tried to avoid having students  
 
 6  in the pictures.  So that's why I took advantage of  
 
 7  these kinds of opportunities to take a photo without  
 
 8  students present. 
 
 9      Q.    Okay.  And last is, in this grouping, is  
 
10  MELYAK 30? 
 
11      A.    Right.  And that's the Eisenhower High School  
 
12  lab in Yakima. 
 
13      Q.    Okay.  And then our next grouping, I think,  
 
14  is libraries.  And so the first of these is MELML 6?   
 
15  Is that Moses Lake? 
 
16      A.    Actually that's Columbia Basin Secondary  
 
17  School in Moses Lake.  Right.  It's Moses Lake  
 
18  District, Columbia Basin Secondary School, and this was  
 
19  sort of a very unique school that was, again, an  
 
20  alternative high school for students that -- that maybe  
 
21  weren't successful in the regular school, beautiful  
 
22  facility, and a very strong program I thought. 
 
23      Q.    Next is MELSUN 16.   
 
24      A.    That's the Sunnyside High School library. 
 
25      Q.    Next is MELYAK 077.   
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 1      A.    And that's the large high school in Yakima.   
 
 2  One of them, AC Davis High School library in Yakima. 
 
 3      Q.    And last here is MELYAK 114.   
 
 4      A.    That's the Hoover Elementary School library  
 
 5  in Yakima. 
 
 6      Q.    In Yakima.  I think you mentioned that you  
 
 7  also tried to pay attention to things like athletic  
 
 8  fields, gyms, playgrounds, things like that; is that  
 
 9  right? 
 
10      A.    Right. 
 
11      Q.    I think that's our next grouping.   
 
12            First is MELROY 18.  What is that?   
 
13      A.    That is the artificial turf football field in  
 
14  the Royal -- in the Royal School District.  And then  
 
15  there's a track around that as well. 
 
16      Q.    All right.  Next is MELML 12.   
 
17      A.    It's the playground for Garden Heights  
 
18  Elementary School in Moses Lake. 
 
19      Q.    Is that fairly typical of what you saw? 
 
20      A.    Yes.  I was really pleased to see the  
 
21  campuses.  There were -- most of the schools had large  
 
22  campuses, plenty of room for students to get out and  
 
23  play and exercise. 
 
24      Q.    Okay.  Next is MELML 23. 
 
25      A.    Weight room, Moses Middle School in Moses  
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 1  Lake. 
 
 2      Q.    Okay.  Did you see a lot of facilities like  
 
 3  that? 
 
 4      A.    Certainly at the middle school and definitely  
 
 5  at the high school.  There were, typically, some sort  
 
 6  of weight machines or weight equipment in those  
 
 7  schools. 
 
 8      Q.    Okay.  MELSUN 20.   
 
 9      A.    That's the Sunnyside High School gymnasium.   
 
10  Home of the grizzlies.  So, yeah, that's --  
 
11      Q.    Okay.  MELYAK 37 is next.   
 
12      A.    Eisenhower High School gymnasium. 
 
13      Q.    Okay.  And next is YAK 53.   
 
14      A.    That's just an outdoor shot of Adams  
 
15  Elementary School in Yakima. 
 
16      Q.    In Yakima? 
 
17      A.    Right. 
 
18      Q.    Okay.  Last, I think, is MELYAK 130.   
 
19      A.    Playground at Gilbert Elementary School in  
 
20  Yakima. 
 
21      Q.    Did you look at -- did you observe art and  
 
22  music rooms in this school district? 
 
23      A.    I tried to.  Again, I think they can be  
 
24  unique from one place to another, so we tried to  
 
25  capture a few of those in the different locations. 
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 1      Q.    Okay.  The first of this next grouping then  
 
 2  is MELML 35.  What is that? 
 
 3      A.    That would be the art room at Frontier Middle  
 
 4  School, Moses Lake. 
 
 5      Q.    Moses Lake?  Next is MELSUN 81. 
 
 6      A.    Harrison Middle School band room at  
 
 7  Sunnyside. 
 
 8      Q.    Next is MELYAK 66. 
 
 9      A.    That one doesn't really fit the art, music  
 
10  room category, but it's an exterior shot of AC Davis  
 
11  High School in Yakima. 
 
12      Q.    Okay.  Okay.  Next is MELYAK 89.   
 
13      A.    Wilson Middle School in Yakima, the art room,  
 
14  very bright and a neat place. 
 
15      Q.    Okay.  MELYAK 96 is next. 
 
16      A.    That's an orchestra room at Wilson Middle  
 
17  School. 
 
18      Q.    The middle school? 
 
19      A.    Yes. 
 
20      Q.    And last in the grouping, MELYAK 148.   
 
21      A.    And, actually, Washington Middle School in  
 
22  Yakima had two gymnasiums.  This is the auxiliary  
 
23  gymnasium.  And, typically, larger schools will have a  
 
24  main gym and an auxiliary gym.  This was an art fair  
 
25  that was going on in the auxiliary gym, and so they  
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 1  had -- it's -- auxiliary gyms can be kind of a  
 
 2  multipurpose area, where they use them for a variety of  
 
 3  different things.  And this is very common to use it  
 
 4  for something like this. 
 
 5      Q.    Is that student-created art that's displayed  
 
 6  there? 
 
 7      A.    Correct.  And then my understanding was they  
 
 8  were going to invite parents in to tour around and see  
 
 9  the artwork that the students performed.  And,  
 
10  typically, it would be an art teacher that would  
 
11  organize this and try to display what the students work  
 
12  has been. 
 
13      Q.    Did you buy anything? 
 
14      A.    No.  I don't think it's for sale. 
 
15      Q.    Okay.   
 
16      A.    I think it's -- I think it's just on for  
 
17  viewing and then the students get the work back when  
 
18  they're done.  Students might sell it but -- 
 
19      Q.    Okay.  And then did you look at -- did you  
 
20  look at any vocational ed rooms? 
 
21      A.    Right.  Typically, those would be at the high  
 
22  school level. 
 
23      Q.    Okay.  The first photo in this grouping is  
 
24  MELROY 24.   
 
25            What is that? 
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 1      A.    One of the more unique things that I saw  
 
 2  was -- this is at Moses Lake High School.  And they  
 
 3  were building a boat for -- and it's for a person that  
 
 4  was handicapped.  And that person could get into the  
 
 5  boat and use it on the water.  And he said that they  
 
 6  build boats regularly for people, and it's sort of a  
 
 7  enterprise deal where the person orders the boat and  
 
 8  then they build it to specs that the owner wants.  They  
 
 9  sell it.  Use the money to purchase materials for the  
 
10  next project, and they just keep that fund going.  It  
 
11  was really a neat -- of course, as you can imagine, the  
 
12  instructor was excited, the students were excited about  
 
13  what they were doing and the purpose of what they were  
 
14  up to.   
 
15            So it was a real practical example of  
 
16  learning for something purposeful. 
 
17      Q.    Okay.  And then next is MELSUN 10.   
 
18      A.    And that's a similar area of metal shop at  
 
19  Sunnyside High School. 
 
20      Q.    Okay.  Our next picture is MELSUN 50.  These  
 
21  are some portable classrooms.   
 
22            Where's that? 
 
23      A.    Washington Elementary School in Sunnyside.   
 
24  And I saw a fair amount of portables and got into a  
 
25  number of those.  And, again, these are an example of  
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 1  portables that I think are in good shape and are very  
 
 2  functional for classroom learning. 
 
 3      Q.    Were they any impediment to education, just  
 
 4  by the fact that they're portable classrooms? 
 
 5      A.    No.  There's some basic inconveniences, like  
 
 6  some of them had bathrooms, some of them did not.  But  
 
 7  if you're in the far end of a building, you could be a  
 
 8  long way from the bathroom, too.  So there's not -- so  
 
 9  some of those kinds of -- I would call them  
 
10  inconveniences.  But once a student's got in the  
 
11  classroom, the learning wouldn't be affected whether  
 
12  you're in a portable or in the main structure. 
 
13      Q.    Okay.  And then the last group of photos that  
 
14  we have here, I think these are just some miscellaneous  
 
15  shots.   
 
16            What is that first one, MELSUN 89? 
 
17      A.    That's Harrison Middle School in Sunnyside,  
 
18  just the cafeteria area. 
 
19      Q.    Okay.  The next is MELYAK 4. 
 
20      A.    That's the Garfield Elementary School in  
 
21  Yakima, just a hallway shot. 
 
22      Q.    Okay.  MELYAK 112. 
 
23      A.    112 is Hoover Elementary School.  That would  
 
24  be the cafeteria, and then there's a stage.  And, you  
 
25  know, it's not unusual for stages to also be  
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 1  multipurpose rooms.  You can use them for instruction.   
 
 2  You can use them for displays, storage.  And,  
 
 3  interestingly, you know, some of the buildings were  
 
 4  built with stages, and I think people realized they're  
 
 5  probably not the best use of space because they are  
 
 6  rarely used for performances.  So they end up using  
 
 7  them for other things.  It's very common to see. 
 
 8      Q.    Sometimes called cafetory? 
 
 9      A.    I suppose you can call it that, right. 
 
10      Q.    And then last is MELYAK 154.  What is that? 
 
11      A.    That's the actual concourse area for  
 
12  Washington Middle School in Yakima.  I was actually  
 
13  upstairs taking pictures down into the concourse. 
 
14      Q.    Okay.  Did you come to a -- an ultimate  
 
15  opinion, Dr. Melmer, whether the schools that you  
 
16  observed were providing quality instruction and --  
 
17  well, what was -- let me restate it.   
 
18            What was the quality of instruction, first of  
 
19  all, you saw in the schools? 
 
20      A.    It was very good quality.  I mean, I just --  
 
21  there's remote examples of where there were some things  
 
22  happening that I would have concerns about but nothing  
 
23  of any significance that I would be -- that would cause  
 
24  me to think any differently about the schools, the  
 
25  districts, or the state.   
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 1            Of all the observations that I made, I  
 
 2  thought it was very solid instruction.  Students were  
 
 3  receiving good instruction in the classrooms. 
 
 4      Q.    And what about the facilities?  What were  
 
 5  your conclusions about the facilities you observed? 
 
 6      A.    Very strong facilities.  I mean, there were  
 
 7  some of them that were older, but, boy, you sure didn't  
 
 8  see -- I thought the maintenance was very solid, well  
 
 9  kept.  In the case of an AC Davis or an Eisenhower High  
 
10  Schools in Yakima, which were older high schools, a  
 
11  bond issue passed while I was there.  We're observing  
 
12  those schools.  That will significantly upgrade both of  
 
13  those buildings.  And even in the current status, I  
 
14  thought they were solid structures that could provide  
 
15  good education.  But I know it will be even better once  
 
16  the bond issue renovations are done. 
 
17      Q.    Okay.  Let me ask you this, were all these  
 
18  schools that you observed perfect? 
 
19      A.    No. 
 
20      Q.    Were the imperfections, if you will, that you  
 
21  saw be an impediment to quality instruction? 
 
22      A.    No. 
 
23      Q.    What about the resources?  What's your  
 
24  opinion of the resources that you saw in the schools? 
 
25      A.    I thought they were adequate or more than  
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 1  adequate depending on the location.  But I felt like  
 
 2  the teachers had access to the resources that they  
 
 3  needed.  I made a -- I did make a notation, for  
 
 4  example, of the classroom at Sunnyside High School  
 
 5  where I thought the textbooks were outdated.   
 
 6            But, honestly, short from that, I haven't  
 
 7  seen any -- I didn't see any evidence of classroom  
 
 8  materials that were outdated.  Technology varied from  
 
 9  one classroom to the next.  But in today's context, I  
 
10  don't know that you need to have five or 10 computers  
 
11  in every classroom.  If you have a computer and an Elmo  
 
12  projector, which many of the classrooms did have, you  
 
13  can display what you want to have on the computer up,  
 
14  talk about it in the classroom, so the number of  
 
15  computers isn't as important as how that technology's  
 
16  used in the classroom.   
 
17            So when you look at technology, facilities,  
 
18  resources, I just felt like the students here are  
 
19  getting a very good opportunity to learn. 
 
20      Q.    And on the question of textbooks, are schools  
 
21  increasingly relying on electronic means of updating  
 
22  textbooks as opposed to buying new hardbound books? 
 
23      A.    You're certainly seeing a movement in that  
 
24  direction.  Administrators are beginning to ask the  
 
25  question, should we buy a $75 textbook, or let's say  
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 1  multiple copies, or should we buy one set of $75  
 
 2  textbooks, have them shared with all the classes that  
 
 3  are coming through, and then take the money that we're  
 
 4  saving and invest it in technology, software, Internet  
 
 5  subscriptions, the different resources.   
 
 6            I think there's definitely a movement to  
 
 7  online resources versus the textbooks. 
 
 8      Q.    Okay.  Are those choices that the local  
 
 9  districts can make? 
 
10      A.    Sure.  And I think especially in the area of  
 
11  history, social studies, when things are changing so  
 
12  rapidly.  You know, to buy a textbook and expect it to  
 
13  last you 10 years, within five years, there's going to  
 
14  be information in that textbook that is not as current  
 
15  as you'd like, whereas the online resources are  
 
16  plentiful and, for the most part, free. 
 
17      Q.    So, overall, Dr. Melmer, did you receive an  
 
18  opinion about whether the schools that you saw were  
 
19  providing the opportunity for an adequate education? 
 
20      A.    Yes, I did.  And the answer is, yes, the  
 
21  schools are providing that opportunity. 
 
22      Q.    And how would you define adequate in that  
 
23  phrase? 
 
24      A.    Well, I mean, I shared in my deposition, the  
 
25  four core content areas are what I focused on to a  
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 1  great extent, and that is, you know, reading, math,  
 
 2  science, and social studies.  And then I focused on  
 
 3  those.  But I also tried to look at just the  
 
 4  educational opportunities that were available to the  
 
 5  students.  And not only the basic courses but also the  
 
 6  breadth of a middle school and high school.  And those  
 
 7  are definitely present here in the State of Washington,  
 
 8  the districts that I observed. 
 
 9      Q.    Okay.  You mentioned technology a few moments  
 
10  ago.  And I wanted to draw your attention -- you have  
 
11  two binders at your foot there.  Exhibits 1425, 1466 in  
 
12  evidence.  I think I put a sticky on the evidence? 
 
13      A.    Yeah, uh-huh.  Okay. 
 
14      Q.    Have you reviewed those documents before? 
 
15      A.    Yes. 
 
16      Q.    Just briefly, what are they? 
 
17      A.    Well, it's a technology inventory conducted  
 
18  by the Superintendent of Public Instruction -- the  
 
19  Office of Public Instruction.  I think the idea was to  
 
20  gain a general idea of the status of the technology in  
 
21  the school districts across the State of Washington. 
 
22      Q.    Okay.  What was your purpose in reviewing  
 
23  those documents? 
 
24      A.    Mainly to find out what the level of  
 
25  technology was in the districts.  I observed four  
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 1  districts but didn't have a chance to see any broader  
 
 2  than that.  So this gave me more of a statewide picture  
 
 3  but also gave me a chance to look specifically at the  
 
 4  districts and the schools that I observed to find out  
 
 5  what their status was. 
 
 6      Q.    Did you draw any conclusions from your review  
 
 7  of 1425 and 1466? 
 
 8      A.    Well, first of all, I thought it was good  
 
 9  that the state has identified kind of what the  
 
10  standards base should be for technology.  That was one  
 
11  of the categories was, how many standards-based  
 
12  computers do you have, technology devices.  And they,  
 
13  essentially -- the definition of that was, essentially,  
 
14  the age of the technology and then the horsepower, what  
 
15  it could do, what programs was on it, processing  
 
16  system, those kinds of things.   
 
17            And then the second thing I think is equally  
 
18  critical is the Internet access.  You know, do they  
 
19  have Internet accesses with those standards-based  
 
20  computers.  And I was pleased to see that, for the most  
 
21  part there was a strong correlation between the number  
 
22  of computers that were available and the number of  
 
23  computers that had access to the Internet. 
 
24      Q.    Okay.  Did the numbers of computers per  
 
25  student strike you as a reasonable amount? 
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 1      A.    Yes, it did.  It wasn't anything out of the  
 
 2  ordinary. 
 
 3      Q.    Last topic.   
 
 4            You're aware that former Superintendent Seria  
 
 5  from Yakima testified here? 
 
 6      A.    Yes. 
 
 7      Q.    And did he accompany you on your visit to the  
 
 8  Yakima District? 
 
 9      A.    No, he did not.  There were other people that  
 
10  -- basically, the building principals in Yakima  
 
11  coordinated each of the visits. 
 
12      Q.    Okay.  Are you -- did you have a chance to  
 
13  review his testimony? 
 
14      A.    Yes. 
 
15      Q.    His trial testimony?   
 
16            I want to draw your attention -- first, we  
 
17  have two photos up from Exhibit 1619.  They are Yakima  
 
18  66 and Yakima 67.   
 
19            66 first.  Are you aware of Superintendent  
 
20  Seria's testimony about your photo, 66? 
 
21      A.    Yes. 
 
22      Q.    And it was something to the effect that, if  
 
23  you looked to the left, you'd see crumbling concrete  
 
24  and exposed rebar and things like that? 
 
25      A.    Right.  I wasn't here when he testified, but  
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 1  he was making the assumption that if I would have  
 
 2  been -- if I would have photographed to the left, I  
 
 3  would have picked up crumbling steps and exposed rebar  
 
 4  and rust.  And I certainly wasn't attempting to do  
 
 5  anything out of the ordinary.  I just took an external  
 
 6  shot of the building. 
 
 7      Q.    Okay.  Next is Yakima 67.  He did not testify  
 
 8  about that.   
 
 9            What's that photo? 
 
10      A.    Well, I moved to the right and actually  
 
11  photographed more to the left of the original photo,  
 
12  which I thought was in line with what he thought I  
 
13  should have done.  And that's what that picture is.   
 
14            And, once again, I don't see anything in  
 
15  terms of crumbling concrete or exposed rebar.  As you  
 
16  can see, it's well-kept.  I mean, the grounds are well- 
 
17  kept.  The facility was in very good shape.  And it is  
 
18  an older facility but they've done a nice job of  
 
19  keeping it up over the years. 
 
20      Q.    Okay.  The next set of photos I'd like you to  
 
21  look at, the gymnasium, first photo, 61, that I think  
 
22  Superintendent Seria testified about.   
 
23            Where's that? 
 
24      A.    That's a high school gym in Yakima. 
 
25      Q.    Okay.  I think he described it -- do you  
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 1  recall he described it as a postage stamp size gym? 
 
 2      A.    I think when he was asked during testimony,  
 
 3  that the bleachers were back in this photo, which they  
 
 4  were, and they asked, when you put the bleachers out,  
 
 5  you know, in other words for use for an activity, does  
 
 6  that limit the size of the gym, which, obviously, it  
 
 7  would.  I think his description of it's the size of a  
 
 8  postage stamp is probably a little bit misleading  
 
 9  because basketball courts are standard size, and I  
 
10  don't think it matters whether you're in Washington,  
 
11  South Dakota , or California, you're going to see  
 
12  pretty standard sized basketball courts.   
 
13            So, I don't understand the size of a postage  
 
14  stamp comment when, in fact, it's a regulation size  
 
15  basketball court and a very nice gymnasium. 
 
16      Q.    And the next photo that he did not comment  
 
17  upon in his testimony was Yakima 62.   
 
18            What is that? 
 
19      A.    That's the auxiliary gym.  So there's not  
 
20  only a main gym, but there's a smaller auxiliary gym  
 
21  that's used for other activities.  It could be middle  
 
22  school games.  It could be high school physical  
 
23  education.   
 
24            So, once again, if you were to ask me if the  
 
25  physical education facilities of that particular school  
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 1  were adequate or above, I would say they definitely are  
 
 2  two very nice facilities. 
 
 3      Q.    Okay.  Are you familiar that Superintendent  
 
 4  Seria testified that it was difficult to pass bond  
 
 5  issues in Yakima? 
 
 6      A.    Yes. 
 
 7      Q.    Do you have any knowledge on that issue? 
 
 8      A.    Well, while I was there, they passed a bond  
 
 9  issue, which I think the community -- it was fun to see  
 
10  the community as excited as they were.  It sounds like  
 
11  the high school students really embraced that bond  
 
12  issue and worked along with the school district to have  
 
13  it pass.  And I was happy to be in town at the time  
 
14  that that passed.  I was asking local community members  
 
15  what do you think, is it going to pass or not, and most  
 
16  of them said, yes, we think it is.  And I said, why,  
 
17  and they said because the students are advocating for  
 
18  it, and we think that's a good thing.   
 
19            So I was pleased to see that happen, and I  
 
20  know it will address many of the concerns that they  
 
21  might have about their two high schools and a number of  
 
22  elementary schools. 
 
23      Q.    Okay.  The next photo I'd like you to look at  
 
24  is one we've already seen, Yakima 114.   
 
25            Where is that from? 
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 1      A.    That's the Hoover Elementary School library. 
 
 2      Q.    Okay.  And are you aware that Superintendent  
 
 3  Seria testified that the books there are 60 years old? 
 
 4      A.    Well, the Superintendent said in his  
 
 5  testimony that it isn't uncommon when they build a  
 
 6  building to buy books and then the books are typically,  
 
 7  at least some of the books, are typically the age of  
 
 8  the building, which would be 60 years old.  And I will  
 
 9  have to say, as I looked at that library and took that  
 
10  photo, when I read his testimony, I went back and  
 
11  looked at my photo of Hoover Elementary School library  
 
12  and thought those books are not 60 years old.   
 
13            I obviously didn't open them and check the  
 
14  copyright date on all the books, but I think I would  
 
15  recognize a 60-year-old book, or I should say a library  
 
16  full of 60-year-old books if they existed.  And that is  
 
17  not a library full of 60-year-old books. 
 
18      Q.    Are you aware that the Superintendent  
 
19  testified about class size problems in Yakima? 
 
20      A.    He mentioned in one of the particular schools  
 
21  there were class-size issues. 
 
22      Q.    Did you -- what did you observe as far as  
 
23  class sizes?  And which school was it, first of all? 
 
24      A.    I don't recall -- 
 
25      Q.    Okay. 
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 1      A.    -- which school he was talking about.   
 
 2            I remember checking the enrollment numbers  
 
 3  because I was in the school that he was talking about,  
 
 4  and the enrollment numbers range from six to 25 and  
 
 5  everything in between. 
 
 6      A.    In all fairness, I think the six was a  
 
 7  Special Education room and, you know -- so which the  
 
 8  number should be lower there.  But -- but if you look  
 
 9  at six to 25, I don't consider that to be out of the  
 
10  ordinary for class sizes.   
 
11            So, I guess, once again, I don't know what he  
 
12  meant by class-size issues, but they didn't appear to  
 
13  be any larger than what would be normal and customary. 
 
14      Q.    Okay.  And class -- the Superintendent  
 
15  testified about a relationship between the state of  
 
16  facilities and student achievement.   
 
17            Are you familiar with that? 
 
18      A.    Yes. 
 
19      Q.    Is there -- are you aware of any research  
 
20  evidence linking the state of facilities to student  
 
21  outcomes? 
 
22      A.    No, I'm -- I sure am not aware of that.  And,  
 
23  if that's the case, then we would be able to see a  
 
24  correlation between the newest buildings had the  
 
25  highest achievement and the oldest buildings would have  
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 1  the lowest achievement, and I don't think that's true  
 
 2  in any district that I've ever seen. 
 
 3      Q.    In South Dakota, are you aware of any school  
 
 4  districts that had what would be considered poor  
 
 5  facilities? 
 
 6      A.    Poor facilities? 
 
 7      Q.    Yes. 
 
 8      A.    Oh, I've seen some that have -- that -- that  
 
 9  are probably in need of some upgrades. 
 
10      Q.    Facilities that have been condemned? 
 
11      A.    Pardon me?   
 
12      Q.    Facilities that --  
 
13      A.    Yes.   
 
14      Q.    -- that have been condemned?   
 
15      A.    Right. 
 
16      Q.    And how did the students do in that district? 
 
17      A.    The students did fine.  You know, we had a  
 
18  district, when I was Secretary of Education, that the  
 
19  buildings were condemned and they put all portables up,  
 
20  similar to the Discovery Lab school in Yakima, and the  
 
21  student achievement scores are fine.  They're solid.   
 
22            So it's still more about the instruction  
 
23  going on in the classroom rather than what the  
 
24  facilities look like. 
 
25            MR. MUNICH:  Thank you.   
 
 
    
                                                                     5050 
 
 1                Your Honor, that's all I have on direct  
 
 2  of this witness.   
 
 3            THE COURT:  Mr. Munich, thank you.   
 
 4                Mr. Emch, cross-examination?   
 
 5            MR. EMCH:  Thank you, Your Honor. 
 
 6                    CROSS-EXAMINATION  
 
 7  BY MR. EMCH: 
 
 8      Q.    Good morning, Dr. Melmer.   
 
 9      A.    Good morning, Mr. Munich. 
 
10      Q.    So, I heard you went to Finland.   
 
11      A.    I did. 
 
12      Q.    Tell me, was it more exciting to go to  
 
13  Finland or come to Seattle for something like this? 
 
14      A.    Well, actually, I enjoy Seattle a great  
 
15  deal.  So, Finland just took me a lot longer to get  
 
16  there. 
 
17      Q.    Okay.  You get some good coffee here, I take  
 
18  it? 
 
19      A.    Yes.  Yeah. 
 
20      Q.    Okay.  Fair enough.   
 
21            Well, it's getting down to short strokes for  
 
22  everybody in this trial, and so, I might jump around a  
 
23  little bit because counsel, Mr. Munich, covered a lot  
 
24  of ground, so bear with me.  I apologize in advance.   
 
25  I'm sort of in the lightening round right now, so I'll  
 
 
   
                                                                      5051 
 
 1  do my best. 
 
 2            Let's first talk about the test scores.  And  
 
 3  the Washington tests that evaluate how Washington  
 
 4  students are doing on Washington standards is the WASL;  
 
 5  is that right? 
 
 6      A.    That's correct. 
 
 7      Q.    Now, you mentioned the test scores.   
 
 8            Let's go ahead and take a look at one set of  
 
 9  test scores for Yakima.  I'll try and do better with my  
 
10  exhibits today.   
 
11            I'm going to have you look at Trial Exhibit  
 
12  549.  It's in volume 42.  I'm going to hand that to  
 
13  you. 
 
14      A.    Okay. 
 
15      Q.    This is the report card for the Yakima School  
 
16  District.   
 
17            MR. EMCH:  So does everybody have Trial  
 
18  Exhibit 539, volume 42? 
 
19            MR. MUNICH:  I'm sorry.  What's the number?   
 
20            MR. EMCH:  Trial Exhibit 539, volume 42.   
 
21  It's the 07-08 WASL results from the Yakima School  
 
22  District. 
 
23  BY MR. EMCH:   
 
24      Q.    And this is something that was introduced in  
 
25  your deposition.   
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 1            Did you review this set of WASL scores? 
 
 2      A.    Yes. 
 
 3      Q.    And are those WASL scores acceptable to you? 
 
 4      A.    Yes. 
 
 5      Q.    You mentioned, Dr. Melmer, an alignment issue  
 
 6  between the WASL and curriculum; is that correct? 
 
 7      A.    Right.  That's what I referred to in my  
 
 8  deposition and with Mr. Munich, because, if you look at  
 
 9  the -- I would say sort of incompatibility between the  
 
10  reading and the math, it implies to me anyway, that  
 
11  there's probably some alignment issue that exists that  
 
12  needs to be corrected. 
 
13      Q.    Now, in terms of alignment, if you need to  
 
14  align the teaching side of it, you need training, you  
 
15  need staff time, you need textbooks, you need  
 
16  workbooks, things like that to align the curriculum; is  
 
17  that right? 
 
18      A.    That would be at least part of it.  But some  
 
19  of the training that you need wouldn't necessarily have  
 
20  to be a formal training program as much as teachers,  
 
21  but, right. 
 
22      Q.    Do you know if the focus districts that you  
 
23  visited are getting that type of training and work, and  
 
24  have those kinds of textbooks and resources and  
 
25  workbooks they need? 
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 1      A.    My understanding was there were training  
 
 2  programs going on.  But you -- you're implying that the  
 
 3  change has to come there.  It could come at a couple of  
 
 4  different places.  It could also come with modifying  
 
 5  the test to be more reflective of what's being taught  
 
 6  in the classroom.   
 
 7            There's a lot of ways you can address this  
 
 8  issue other than the one you just described. 
 
 9      Q.    So you're making some assumptions about  
 
10  possible explanations for your theory; is that right? 
 
11      A.    Right. 
 
12      Q.    Okay.  So did you investigate or study the  
 
13  math curriculum in Washington public schools? 
 
14      A.    Other than the observations that I did, no. 
 
15      Q.    Did you study the alignment of the math  
 
16  curriculum in Washington public schools with Washington  
 
17  state math standards? 
 
18      A.    No. 
 
19      Q.    So one of your theories of the WASL could  
 
20  just be a bad test right now; is that right? 
 
21      A.    No.  I don't think I ever said it was a bad  
 
22  test.  What I think I said was that the question is,  
 
23  does it align with what's being taught in the classroom  
 
24  and what the academic standards are by grade level and  
 
25  content area in the State of Washington.   
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 1            And when you compare the results from the  
 
 2  WASL and then you look at the NAEP results for 4th  
 
 3  grade in the State of Washington, Washington ranks 15th  
 
 4  in the country in 4th grade NAEP results.  That's not  
 
 5  compatible with a 27 percent score in the Yakima  
 
 6  District for math.   
 
 7            So, to me, it indicates that the State of  
 
 8  Washington's setting high standards and testing their  
 
 9  students according to those very high standards.  Maybe  
 
10  that's exactly what the State of Washington wants to  
 
11  do.  I'm just saying you have to keep that in mind when  
 
12  you look at the results of the test. 
 
13      Q.    It's based on what the individual state  
 
14  decides to set as their standards? 
 
15      A.    Currently that's what is happening, yes. 
 
16      Q.    You don't quibble with the fact that  
 
17  Washington can set high standards if they want to.   
 
18      A.    Every state has a chance to do that on their  
 
19  own, right. 
 
20      Q.    Okay. 
 
21      A.    The challenging part, Mr. Emch, is when  
 
22  you're using it to measure AYP, the Adequate Yearly  
 
23  Progress, it makes things look worse than they really  
 
24  are because if you have very high standards and you're  
 
25  expecting your students to reach those standards and  
 
 
   
                                                                      5055 
 
 1  they don't, then the school is showing to improve.   
 
 2  They move up in level one, level two, and it appears  
 
 3  that the students aren't getting the kind of education  
 
 4  that I believe they probably are, but your standards  
 
 5  are just high. 
 
 6      Q.    So you're saying that the school can suffer  
 
 7  because the standards are too high in AYP? 
 
 8      A.    I don't know if the schools would suffer, but  
 
 9  they might be labeled as needing improvement when, in  
 
10  fact, they are doing a very good job of providing  
 
11  instruction, but the standards are just very high.  The  
 
12  other thing that I've noticed that's interesting is  
 
13  that Washington tests high school students at grade  
 
14  10.  Every state can choose what level of high school  
 
15  they test.  A number of states choose grade 11.  If you  
 
16  choose grade 11, you have another year for students to  
 
17  gain more math skills before they're assessed.   
 
18  Washington chooses to test students at grade 10, which  
 
19  is fine.  They're perfectly within their bounds to do  
 
20  that.  But they're testing them earlier than many other  
 
21  states are, and maybe the expectations are equal to  
 
22  other states, and, if so, the students are taking the  
 
23  tests earlier than others and that could also affect  
 
24  the results. 
 
25      Q.    You mentioned the NAEP score.  Let's talk a  
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 1  little bit about that.    
 
 2            The NAEP test, does that test Washington  
 
 3  state's academic standards? 
 
 4      A.    No.  And, actually, that's what I think is  
 
 5  the beauty of the test. 
 
 6      Q.    And the sample size for NAEP, you said that  
 
 7  in South Dakota, if I heard you correctly, 50 percent  
 
 8  of the students -- the public schools students take the  
 
 9  NAEP? 
 
10      A.    I would say it's in the 50 to 60 percent  
 
11  range.  And what they do is, they'll have certain  
 
12  students taking the math and other students at grade  
 
13  level taking the reading, so when you combine those two  
 
14  groups together, you're at that 50 to 60 percent  
 
15  range.   
 
16            They also tried to -- excuse me, if I could  
 
17  continue -- 
 
18      Q.    Fine.  Go ahead.   
 
19      A.    -- for just a second.   
 
20            They also try to match the demographics up.   
 
21  So that if you're 75 percent minority, they try to have  
 
22  the sample size be 75 percent minority.  NAEP does, I  
 
23  think, an excellent job of trying to mirror your  
 
24  population and then sample a big enough set of that  
 
25  population to make sure that the results are somewhat  
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 1  accurate. 
 
 2      Q.    In the case of South Dakota, your state, you  
 
 3  said 50 or 60 percent would be enough of a sample.   
 
 4      A.    Yes, I believe it would be. 
 
 5      Q.    Do you know what percentage of students are  
 
 6  tested in Washington state? 
 
 7      A.    No, but I believe they try to keep that as  
 
 8  consistent as possible. 
 
 9      Q.    Would it surprise you if I told you it was  
 
10  three percent? 
 
11      A.    Yes, it would surprise me. 
 
12      Q.    Isn't it also true that the NAEP doesn't  
 
13  track individual students over time? 
 
14      A.    That's correct. 
 
15      Q.    And is it also true that the NAEP tests every  
 
16  student -- the students who take the NAEP test, they  
 
17  don't actually complete the whole test; is that right? 
 
18      A.    I believe that would be dependent on the  
 
19  student and the -- they have questions that they want  
 
20  the students to complete, and then they use those  
 
21  questions to help make academic decisions based on  
 
22  grade level and content area. 
 
23      Q.    And the NAEP doesn't measure district-level  
 
24  performance or school-level performance, does it? 
 
25      A.    No.  It's a separate -- it's a separate exam. 
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 1      Q.    And isn't it also true that the NAEP includes  
 
 2  private school students in its testing? 
 
 3      A.    Yes. 
 
 4      Q.    Now, you mentioned you talked a little bit  
 
 5  also, Dr. Melmer, about the ACT test and the SAT test.   
 
 6  And you mentioned for the ACT test, that it's -- that's  
 
 7  primarily for college -- kids who are interested in  
 
 8  going to college; is that right? 
 
 9      A.    Right.  It's labeled as the post-secondary  
 
10  readiness test. 
 
11      Q.    Yeah.  Do you know what percentage of  
 
12  students in Washington take the ACT tests? 
 
13      A.    No, I don't know the percent.  I think it's  
 
14  relatively small, but I don't know the percentage. 
 
15      Q.    You mentioned the ranking.  I think you said  
 
16  Washington ranks 12th.   
 
17            And that -- so that was based on the NAEP  
 
18  test, the ACT test and the SAT test; is that right? 
 
19      A.    Right. 
 
20      Q.    That blends all three of those tests  
 
21  together? 
 
22      A.    The only question I would have about that is  
 
23  whether they choose the ACT or an SAT.  And I think  
 
24  they take the predominant test given in that particular  
 
25  state, and then they combine it with the NAEP results,  
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 1  8th grade reading and math. 
 
 2      Q.    And the SAT test is also the test that's  
 
 3  primarily taken by kids interested in going to  
 
 4  college.   
 
 5      A.    Correct.  But that would be true across the  
 
 6  country.  It wouldn't be unique to Washington. 
 
 7      Q.    In terms of the NAEP scores, in particular,  
 
 8  this is the test that, say, three percent of Washington  
 
 9  students take, isn't it also true that the percentage  
 
10  who meet proficiency is very low in Washington? 
 
11      A.    I'm not sure I understand the question.   
 
12      Q.    Yeah, do you know what the percentage of the  
 
13  proficiency are for the students in Washington who  
 
14  actually take the NAEP test?   
 
15      A.    No, but it's low across the country.  And so  
 
16  what we tend to look at is the rankings that exist  
 
17  across the country to find out where it is each  
 
18  respective state stack up in terms of comparison to  
 
19  other states.  I think it gives you an idea -- and I  
 
20  think it might have been Dr. Murphy or another person  
 
21  testifying yesterday, talked about the discrepancy that  
 
22  the state looks at from their state tests to the NAEP.   
 
23  And, in most cases, it's the opposite of what  
 
24  Washington's seeing.   
 
25            The state results are very favorable.  The  
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 1  NAEP results are very poor.  Washington sees, really,  
 
 2  the opposite of that.  The WASL scores are lower,  
 
 3  especially in math and the NAEP scores are higher. 
 
 4      Q.    And in terms of pupil/teacher ratios, do you  
 
 5  know what Washington ranks nationally on that? 
 
 6      A.    No, I don't. 
 
 7      Q.    If I told you 47, would that surprise you? 
 
 8      A.    No.  That's even a better endorsement of the  
 
 9  education program.  I've never been a strong  
 
10  advocate --  
 
11      Q.    47th as in 47th from the bottom. 
 
12      A.    And so what does the mean, that you have  
 
13  larger classes? 
 
14      Q.    Correct. 
 
15      A.    Yeah.  And, to me, a better endorsement of  
 
16  the education program that you're ranking, as well as  
 
17  you are nationally with the class sizes being a bit  
 
18  larger.  But I've never been very infatuated with class  
 
19  size.  I don't think that's -- a lower-class size does  
 
20  not necessarily mean that instruction or achievement's  
 
21  going to be any better. 
 
22      Q.    Just looking at one variable by itself.   
 
23      A.    Correct. 
 
24      Q.    Are you familiar with I-728 at all?  Did you  
 
25  look at that? 
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 1      A.    Very little. 
 
 2      Q.    Okay.  And with respect to AYP, it's true  
 
 3  that doesn't focus on districts meeting the AYP right  
 
 4  now; is that right? 
 
 5      A.    I'd have to go back and look at that to find  
 
 6  out, when you say no focus district, you may be right.   
 
 7  There are schools within the districts that are, but  
 
 8  it's possible that the four districts that I looked at  
 
 9  were not, but I'd have to go back and check that. 
 
10      Q.    This is the part where I'm jumping around a  
 
11  little bit.   
 
12      A.    That's fine. 
 
13      Q.    So bear with me. 
 
14            Dr. Melmer, do you know how many kids are in  
 
15  Washington state's public school system? 
 
16      A.    Boy, if I said over -- just over a million.   
 
17      Q.    That sounds about right, a million? 
 
18      A.    Yes. 
 
19      Q.    Okay.  And in the entire school system in  
 
20  South Dakota, that has about 121,000 students, correct? 
 
21      A.    Correct. 
 
22      Q.    And about two percent of all the public  
 
23  school students in South Dakota are Latino; is that  
 
24  right? 
 
25      A.    That sounds about right. 
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 1      Q.    Okay.  And for Yakima, in particular, just --  
 
 2  we're talking about that with the report card here,  
 
 3  it's true that about 63 percent of the kids in that  
 
 4  school district are Latino, right? 
 
 5      A.    I think that would be close -- I don't have  
 
 6  the figures in front of me, but it sounds reasonable. 
 
 7      Q.    All right.  We talked yesterday about not  
 
 8  doing math in public --  
 
 9      A.    Yeah. 
 
10      Q.    -- so I won't do that.   
 
11      A.    Sounds reasonable. 
 
12      Q.    Okay.  And just to -- just in the interest of  
 
13  brevity, I'm looking at the report card again, there's  
 
14  about 14,000 students enrolled in Yakima, and so about  
 
15  63 percent of the Latino kids would be about over  
 
16  9,000.   
 
17            Assuming it's over 9,000, not having to do  
 
18  the math, is it fair to say that Yakima School  
 
19  District, alone, has about four times as many of the  
 
20  Latino kids in all of the state of South Dakota? 
 
21      A.    Sure. 
 
22      Q.    Dr. Melmer, have you ever served as  
 
23  Superintendent in the State of Washington? 
 
24      A.    No. 
 
25      Q.    Have you ever served as a K through 12  
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 1  teacher, principal, or administrator in the State of  
 
 2  Washington? 
 
 3      A.    No. 
 
 4      Q.    Other than the work -- other than work --  
 
 5  strike that.   
 
 6            Other than your work in this case, have you  
 
 7  done any consulting work for school districts in the  
 
 8  State of Washington? 
 
 9      A.    No. 
 
10      Q.    You mentioned the CCSSO organization. 
 
11      A.    Correct. 
 
12      Q.    Were you recently president of that  
 
13  organization? 
 
14      A.    Right. 
 
15      Q.    And I think I heard you say yesterday that  
 
16  that organization spends time lobbying and trying to  
 
17  influence policy makers? 
 
18      A.    Correct. 
 
19      Q.    Did the State of Washington or anyone from  
 
20  the Attorney General's Office ever contact you and ask  
 
21  you to appear before the Washington Warrants  
 
22  Commission? 
 
23      A.    The Washington --  
 
24      Q.    Washington Warrants Commission? 
 
25      A.    No. 
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 1      Q.    Did anyone from the State of Washington or  
 
 2  the Attorney General's Office ever ask you to appear  
 
 3  before the Basic Education Finance Task Force of  
 
 4  Washington? 
 
 5      A.    No. 
 
 6      Q.    Dr. Melmer, you talked a little bit about  
 
 7  your site visits, and selective sampling of some of the  
 
 8  pictures that you took and you talked about eye-balling  
 
 9  the things you saw.   
 
10            You spent approximately five to eight minutes  
 
11  in each classroom? 
 
12      A.    Correct. 
 
13      Q.    And when you were looking at the items in the  
 
14  classroom, did you investigate what the source of those  
 
15  funds were to pay for those items? 
 
16      A.    Did I investigate it?  No.  Typically, I've  
 
17  been in education for 30 years, so I have a pretty good  
 
18  feel for what sorts of items might be purchased with  
 
19  other kinds of funds.  But did we ask where was this  
 
20  purchased, where was that purchased, no. 
 
21      Q.    Okay.  So if you were looking at a computer,  
 
22  you didn't -- you wouldn't know if it was state funds,  
 
23  or federal funds, or local funds, or community funds, a  
 
24  parent paid for it, a teacher paid for it?  You  
 
25  wouldn't know that, right? 
 
 
    
                                                                     5065 
 
 1      A.    I think I could eliminate a few of those  
 
 2  options pretty quickly. 
 
 3      Q.    How would you eliminate by observing it? 
 
 4      A.    Well, I mean, I think what I found during my  
 
 5  observations was that the guide, or the Superintendent,  
 
 6  principal was quick to point out to me when parents and  
 
 7  booster clubs assisted with purchasing of equipment or  
 
 8  materials.  It was in evidence that they had a  
 
 9  partnership going in that local district.  There were  
 
10  things they were working together on.   
 
11            You mentioned, you know, teachers paying for  
 
12  computers.  That would be highly doubtful that teachers  
 
13  are buying computers for their classrooms to any great  
 
14  extend.  You might have isolated cases.   
 
15            But, so, if I'm in a Title I room, typically  
 
16  it's going to federal resources paying for the  
 
17  resources in that room.  If I'm in a Special Ed room,  
 
18  it's likely that Special Ed resources are going to be  
 
19  paid.  Did we investigate all of those?  No.  What's  
 
20  normal and customary is what I just have described.   
 
21            You get the playgrounds, those kinds of  
 
22  things, that's when booster clubs, PTOs, PTAs -- that's  
 
23  not unusual.  And, frankly, that's great to see  
 
24  partnerships formed to purchase some of those  
 
25  resources. 
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 1      Q.    Did you evaluate funding of public  
 
 2  transportation for kids as part of your work? 
 
 3      A.    No.  I saw what was addressed in 2261, but I  
 
 4  didn't investigate that. 
 
 5      Q.    Did you evaluate textbook replacement cycles? 
 
 6      A.    No. 
 
 7      Q.    You mentioned computers.   
 
 8            You saw some computers, and some were on the  
 
 9  slides there, on your site visits. 
 
10            Dr. Melmer, is computer literacy a  
 
11  prerequisite to success beyond high school? 
 
12      A.    No, I don't think it is.  I think you have to  
 
13  be able to read and write and perform the basic  
 
14  functions.  And, obviously, in today's world, probably  
 
15  the last thing we need to worry about is whether our  
 
16  young people are going to be technology literate or  
 
17  not.  We need to focus on the basic skills to be  
 
18  successful. 
 
19      Q.    So do you believe kids in public schools  
 
20  should be computer literate? 
 
21      A.    I think it's going to happen, but if you were  
 
22  to ask me should they be, after you take care of the  
 
23  basics, then you should focus on that area.  But it  
 
24  should not come ahead of making sure they have the  
 
25  basic skills in reading, math, science, and social  
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 1  studies. 
 
 2      Q.    So it's not a priority in your mind? 
 
 3      A.    It would not be a priority over the four  
 
 4  areas I just mentioned. 
 
 5      Q.    Dr. Melmer, are you aware that Washington  
 
 6  state has an Essential Academic Learning Requirement  
 
 7  about educational technology? 
 
 8      A.    I was aware that it was a part of the  
 
 9  equation, sure.   
 
10      Q.    When were you looking at computers, did you  
 
11  investigate what kind of software was on those  
 
12  computers? 
 
13      A.    Only what was being used at the time that I  
 
14  was in the classroom. 
 
15      Q.    Mr. Munich had you look at some surveys about  
 
16  technology.   
 
17            Did you notice that Moses Lake and Yakima, in  
 
18  particular, didn't have any replacement cycles for  
 
19  their computers? 
 
20      A.    I didn't notice that, no.  But that would not  
 
21  be completely uncommon, because it sounds like there's  
 
22  times when the state contributes money towards  
 
23  technology and when districts received that.  It's  
 
24  tough sometimes to establish replacement cycles to  
 
25  replace a one-time sort of infusion of technology.   
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 1  That wouldn't be uncommon.  The districts have to do  
 
 2  the best they can do to get into some sort of  
 
 3  replacement cycle. 
 
 4      Q.    Dr. Melmer, you have a contract with the  
 
 5  State of Washington to be an expert witness in this  
 
 6  case, right? 
 
 7      A.    Correct. 
 
 8      Q.    And the amount of that contract is $50,000? 
 
 9      A.    Well, I think it was not to exceed $50,000. 
 
10      Q.    Did you exceed $50,000? 
 
11      A.    No. 
 
12      Q.    And that agreement was effective February  
 
13  1st, 2009? 
 
14      A.    I thought I signed the agreement sometime in  
 
15  March, but we're close anyway. 
 
16      Q.    Well, we could get it out if we need to.   
 
17            But if you signed it in March, it was  
 
18  effective retroactively to February 1st? 
 
19      A.    Oh, yes, that's possible.   
 
20      Q.    Okay.   
 
21      A.    That's possible. 
 
22      Q.    And in February 2009, you had a meeting in  
 
23  Missouri with the state's counsel in this case; is that  
 
24  right? 
 
25      A.    That's correct. 
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 1      Q.    And Mr. Munich and some of his colleagues and  
 
 2  Mr. Clark and some of his colleagues were there? 
 
 3      A.    That's correct. 
 
 4      Q.    And some of the experts -- or most of the  
 
 5  experts the state's using in this case was at that  
 
 6  meeting? 
 
 7      A.    There were some of them there anyway for  
 
 8  sure, yes. 
 
 9      Q.    Some by phone? 
 
10      A.    I believe so.  Right. 
 
11      Q.    And at the time of that meeting and the time  
 
12  you signed your contract, did you consider yourself as  
 
13  someone with relevant knowledge that could serve as an  
 
14  expert witness in this case? 
 
15      A.    Yeah.  I think 30 years in education and then  
 
16  a teacher, principal, Superintendent, state government  
 
17  employee, gave me the breadth of experience that would  
 
18  help me in this, right. 
 
19      Q.    Let's just, just briefly -- time is running  
 
20  short, so, I'll try to speed this up a little bit. 
 
21      A.    Take your time. 
 
22      Q.    Three hours be good?   
 
23            After three days, I still haven't mastered  
 
24  the Elmo.  I'm sorry. 
 
25            MR. CLARK:  We'll provide you with the hourly  
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 1  rate. 
 
 2            MR. EMCH:  Okay. 
 
 3  BY MR. EMCH:   
 
 4      Q.    Let's see.  I want to talk first about -- so  
 
 5  at Moses Lake School District, you met with  
 
 6  Mr. Chestnut, Steve Chestnut, the Superintendent?   
 
 7      A.    Correct.   
 
 8      Q.    Did Mr. Chestnut tell you that transportation  
 
 9  at Moses Lake is underfunded by hundreds of thousands  
 
10  of dollars? 
 
11      A.    I remember I took a photo outside the  
 
12  elementary school at Moses Lake that was the bus --  
 
13  essentially kind of the bus garage.  And I remember us  
 
14  standing outside there and talking about the  
 
15  transportation program.   
 
16            I suppose during that conversation he may  
 
17  have mentioned something about the funding.  I don't  
 
18  recall the details of that.  And I don't know what  
 
19  criteria he used to determine that was underfunded. 
 
20      Q.    Okay.  Did Mr. Chestnut tell you that the  
 
21  Moses Lake School District had to raise local money and  
 
22  pass technology bonds for their technology? 
 
23      A.    Yeah.  I thought that was a nice sign of a  
 
24  community saying this is an important piece, and,  
 
25  frankly, it was represented well in the classrooms. 
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 1      Q.    And did Mr. Chestnut tell you that the  
 
 2  textbooks at Moses Lake are paid out of local levy  
 
 3  dollars? 
 
 4      A.    He didn't mention that, but that would,  
 
 5  again, be an example of local investment in the school  
 
 6  district. 
 
 7      Q.    Did Mr. Chestnut tell you that funding for  
 
 8  all elementary school counselors and PE and music  
 
 9  teachers comes from local levy funds? 
 
10      A.    He did not mention that. 
 
11      Q.    Did Mr. Chestnut tell you that Moses Lake  
 
12  needs security officers because of a shooting at Moses  
 
13  Lake? 
 
14      A.    There was a shooting in 1997, and we went and  
 
15  viewed the memorial at the middle school.   
 
16            School resource officers are very common  
 
17  across the country, not just in schools that had a  
 
18  shooting 11 years ago, but all high schools and middle  
 
19  schools have looked to do that.  Some of them have been  
 
20  jointly funded.  Some of them are funded by the local  
 
21  school district.  Depends on the district and the  
 
22  state. 
 
23      Q.    And Moses Lake -- in that case, those  
 
24  officers are paid for by local levy funds; is that  
 
25  right? 
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 1      A.    I don't know how they were paid.  But he was  
 
 2  pleased that they were present and visible in the  
 
 3  schools. 
 
 4      Q.    With respect to the Royal School District,  
 
 5  you met Rose Search, the Royal Superintendent? 
 
 6      A.    Correct. 
 
 7      Q.    And did Ms. Search tell you that all text  
 
 8  books in the Royal School District had to be paid out  
 
 9  of local levy dollars? 
 
10      A.    I don't know if she told me that, but that  
 
11  wouldn't be unusual.  It certainly wouldn't be unusual  
 
12  in our state.  That's how all the textbooks are paid,  
 
13  with capital outlay dollars. 
 
14      Q.    Did Ms. Search show you a computer room at  
 
15  the high school that was created out of a converted  
 
16  weight room? 
 
17      A.    Yes. 
 
18      Q.    That that weight room/computer room had  
 
19  ventilation problems; is that right? 
 
20      A.    I don't remember the ventilation problems.  I  
 
21  remember seeing the room. 
 
22      Q.    Did she show you a migrant bilingual class  
 
23  that had to be put into an agriculture building away  
 
24  from the main space because of lack of space? 
 
25      A.    I think if that's what I'm thinking of, that  
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 1  was a combination of middle school and high school kids  
 
 2  in that room with a couple of teachers working together  
 
 3  in that space, yes.   
 
 4      Q.    I'll put on the Elmo here, this is a picture  
 
 5  that Mr. Munich put up, I believe.   
 
 6            And just for the record, this is from Trial  
 
 7  Exhibit 1619, and the Bates number is MELROY 018.   
 
 8            That's the Royal School District; is that  
 
 9  right? 
 
10      A.    That's correct. 
 
11      Q.    And you mentioned some is an athletic field? 
 
12      A.    Correct. 
 
13      Q.    And do you know who paid for that athletic  
 
14  field? 
 
15      A.    It's my understanding that the booster club  
 
16  picked up the majority of the tab and the district  
 
17  contributed, I believe, 160,000 towards that field, and  
 
18  I thought it was another example of local priorities.   
 
19            What does the local community value?  Where  
 
20  do they want to spend their resources?  And when I  
 
21  heard them talking about lack of technology, I thought  
 
22  this was a perfect scenario of saying guess what, local  
 
23  folks get to decide where they want to invest their  
 
24  money.  Do you want to spend $600,000 on an artificial  
 
25  turf football field rather than technology, local  
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 1  choice.  Everybody gets to decide how they want to  
 
 2  spend their money.  But $160,000 of school resources  
 
 3  could have purchased a lot of computers. 
 
 4      Q.    Okay.  So that was about 15 percent of the  
 
 5  total cost to the field, does that sound right? 
 
 6      A.    Yeah.  It was a sizable expenditure.   
 
 7      Q.    And that the community continues to pay for  
 
 8  the maintenance on that field; is that right?   
 
 9      A.    That's correct. 
 
10      Q.    And did she tell you that that field had to  
 
11  be put in because the old field was in such poor  
 
12  condition that the kids couldn't use it? 
 
13      A.    She told me that football was highly valued  
 
14  in that community, and she didn't have to tell me  
 
15  that.  I knew it by looking at the field, so --  
 
16      Q.    I'll put another picture up here.  To  
 
17  identify it for the record, this is also Trial Exhibit  
 
18  1619, and the Bates number is MELYAK 030.   
 
19            This is something from the Yakima School  
 
20  District; is that right? 
 
21      A.    Correct. 
 
22      Q.    And was it explained to you that the  
 
23  computers had to be put in this room because they  
 
24  didn't have sufficient electrical power to support and  
 
25  maintain that computer room elsewhere? 
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 1      A.    Well, I suppose that's possible.  This would  
 
 2  be the facility that's going to be replaced with the  
 
 3  recently passed bond issue.  But I suppose that's  
 
 4  possible that they had to relocate those.  I don't know  
 
 5  that -- the principal was terrific to show us around  
 
 6  that day, but I don't know if that was mentioned.  But  
 
 7  if it was, the good news is that's going to be taken  
 
 8  care of. 
 
 9      Q.    You also mentioned, with respect to the  
 
10  Yakima gym, and isn't it also true that that gym, the  
 
11  fire marshal instructs the school district to close it  
 
12  because it can't accommodate enough students? 
 
13      A.    I think it's how they structured their  
 
14  physical education classes.  If you try to put too many  
 
15  students in at one time the fire marshal, as Mr. Soria  
 
16  mentioned, they get to be good friends on occasion.   
 
17  And I would guess they probably do weigh in on if  
 
18  you're, you know, putting four or five classrooms of  
 
19  students in, which would be 125 students approximately,  
 
20  you have to be careful you don't schedule too many in  
 
21  at one time. 
 
22      Q.    And with respect to the Yakima School  
 
23  District, did anyone at the Yakima School District  
 
24  explain to you that the books they had -- you were  
 
25  showed some particular books and there was some  
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 1  question about age? 
 
 2      A.    Right. 
 
 3      Q.    And the school district actually recovered  
 
 4  those books due to their age? 
 
 5      A.    I don't know about that.  I just remember  
 
 6  being in one history class where the books were older,  
 
 7  and I thought too old, that they should have been  
 
 8  replaced.  It was in one classroom out of all the  
 
 9  classrooms that I visited.  I don't recall that they  
 
10  were recovered or covered again.  I could just tell by  
 
11  using them that they were older -- or by the students'  
 
12  use. 
 
13            MR. EMCH:  Okay.  Well, I appreciate your  
 
14  time here.  My lightening round is over so I'll pass  
 
15  the baton on to someone else to do.  Thank you very  
 
16  much.   
 
17            THE WITNESS:  All right.  Thank you. 
 
18            THE COURT:  Mr. Munich, any redirect?   
 
19            MR. MUNICH:  No, Your Honor. 
 
20                 EXAMINATION BY THE COURT 
 
21      Q.    Doctor, I just have a few questions. 
 
22            If I understand your testimony regarding WASL  
 
23  scores and NAEP scores, with regard to WASL scores,  
 
24  there is a discrepancy in the achievement rate between  
 
25  reading and math. 
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 1      A.    Correct. 
 
 2      Q.    And that same discrepancy is not showing up  
 
 3  on NAEP scores between reading and math for Washington  
 
 4  state students? 
 
 5      A.    That's correct.  If you'd like me to give you  
 
 6  an example, I can do that. 
 
 7      Q.    Sure. 
 
 8      A.    For example, if you look at 10th grade, I'll  
 
 9  pick -- if I could pick any district that I observed,  
 
10  the four that I observed, the reading scores,  
 
11  typically, are about three times -- or at least two  
 
12  times higher in reading than they are in math.   
 
13  Whereas, if you look at the NAEP scores, 4th grade  
 
14  math, Washington ranks 15th, 4th grade reading,  
 
15  Washington ranks 18th.   
 
16            So Washington actually ranks lower in reading  
 
17  even though the scores on the WASL are double or triple  
 
18  what they are in math.  But the 15th and 18th rankings  
 
19  are pretty similar.  You know, one point or two could  
 
20  make that difference.   
 
21            It's just very unusual to see that wide of a  
 
22  disparity between reading and math.  If you can read at  
 
23  the 85th percentile, like the 10th graders at Royal  
 
24  can, why would your math score a 41st percentile?  To  
 
25  me, that has to be some sort of an alignment issue with  
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 1  the WASL. 
 
 2      Q.    So when you say out of alignment, what you  
 
 3  mean is WASL is not testing what's being taught? 
 
 4      A.    That's correct. 
 
 5      Q.    Which means you need to change the test or  
 
 6  change the teaching? 
 
 7      A.    Exactly, right.  That's my theory based on  
 
 8  looking at this information. 
 
 9      Q.    And did you independently look at either the  
 
10  content of the curriculum or the content of the WASL to  
 
11  determine which was more appropriate for achievement  
 
12  purposes? 
 
13      A.    No.  What I -- that's where I relied on the  
 
14  other assessment measures.  And, to me, when you're  
 
15  ranking high in other areas, that tells me that the  
 
16  standards are okay.  In fact, they're strong.   
 
17            I believe that the WASL is measuring a higher  
 
18  level of achievement than it should be at that  
 
19  particular grade level on its way up, because --  
 
20  because Washington does well on what's called the  
 
21  nation's report card, which is the NAEP. 
 
22      Q.    But you also indicated that NAEP, overall, is  
 
23  fairly low.  In other words, the fact that Washington  
 
24  may come in 12th is only relative to other states. 
 
25      A.    That's correct.  It's a comparison between  
 
 
   
                                                                      5079 
 
 1  states, right.  What when I said, though, that it's  
 
 2  low, the proficiency levels are low.  The curriculum  
 
 3  standards in the NAEP are high, which explains why  
 
 4  Washington does pretty well and other states who might  
 
 5  have a math score instead of 41 might have a math score  
 
 6  on their state test of 70, but are ranking 30th on the  
 
 7  NAEP because they do well on their local tests, their  
 
 8  state tests, but when it comes to national standards,  
 
 9  they're lower.  Washington's picture is just the  
 
10  opposite of that. 
 
11      Q.    What is Washington's math score on the NAEP  
 
12  percentage wise? 
 
13      A.    They do a number.  They don't do a  
 
14  percentage. 
 
15      Q.    Okay.   
 
16      A.    So they have a scale score like 221, 224.   
 
17  And I'd have to go back to look at the scale score.   
 
18  And one and two points can be the difference between 15  
 
19  and 18, for example.   
 
20            But, usually what we did in South Dakota was,  
 
21  I called it the three-legged school.  Your local and  
 
22  your state tests, which, for use, was the first step,  
 
23  the NAEP, which is a national comparison, and then the  
 
24  ACT or SAT, which is that college readiness piece.   
 
25            You have to really look at all two of those  
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 1  in their entirety to get a picture of how well your  
 
 2  students are doing.  That's why I like the ALEC  
 
 3  Report.  That really combined two of those three  
 
 4  factors. 
 
 5      Q.    Which was NAEP and SAT? 
 
 6      A.    Correct. 
 
 7      Q.    And Washington was 12th.   
 
 8      A.    12th. 
 
 9      Q.    What's the percentage of free and reduced  
 
10  lunch students in the State of South Dakota? 
 
11      A.    About 33 to 34 percent.  About a third of our  
 
12  students. 
 
13      Q.    And in Washington? 
 
14      A.    Might be much higher than that, I would  
 
15  guess.  I would think that's 50 to 60 range, but I'd  
 
16  have to go back and look, Your Honor.  I don't remember  
 
17  the numbers.  I'm sure it would be higher. 
 
18      Q.    Because of the diversity factor? 
 
19      A.    Correct. 
 
20      Q.    How's the South Dakota school system funded? 
 
21      A.    Based on most districts, it would a 50/50  
 
22  split state and local resources.  Capital outlay, which  
 
23  purchases things like transportation, textbooks, and  
 
24  computers are all local funds, no state money  
 
25  whatsoever.   
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 1            And then when I say most are 50/50, unless  
 
 2  you're in extremely low-land value area, then the state  
 
 3  would pick up a bigger share of the cost.  But, if you  
 
 4  were to survey the 160 school districts in our state,  
 
 5  most of them would be very close to a 50/50 -- in that  
 
 6  40 to 60 range either way. 
 
 7      Q.    And the 50 percent local, is that by levies? 
 
 8      A.    Property taxes, right.  Uniform levy, right.   
 
 9            And then if you're low land values, you only  
 
10  fill up part of the cup.  The state tops it off.  If  
 
11  you have high land values, you're going to fill up more  
 
12  of the cup and the state only puts in the remainder to  
 
13  get to the per-pupil allocation, which, by the way, is  
 
14  quite a bit lower than what Washington per-pupil  
 
15  allocation is.  And then capital outlay is a completely  
 
16  separate fund that, like I said, handles  
 
17  transportation, textbooks, computers, and building  
 
18  maintenance, that's a hundred percent responsibility of  
 
19  the local school district, no state dollars. 
 
20            THE COURT:  Mr. Munich, your witness.   
 
21  Follow-up?   
 
22            MR. MUNICH:  No, Your Honor.  Thank you. 
 
23            THE COURT:  Mr. Emch?   
 
24            MR. EMCH:  No further questions, Your Honor. 
 
25            THE COURT:  Are you asking that this witness  
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 1  be excused?   
 
 2            MR. MUNICH:  Yes, Your Honor. 
 
 3            THE COURT:  Any objection?   
 
 4            MR. EMCH:  No objection. 
 
 5            THE COURT:  All right.  Dr. Melmer, you are  
 
 6  excused at this time. 
 
 7            THE WITNESS:  Thank you, Your Honor. 
 
 8            THE COURT:  You may step down.  Thank you  
 
 9  very much. 
 
10            THE WITNESS:  Uh-huh. 
 
11            THE COURT:  We will take our morning recess  
 
12  for 15 minutes at this time and resume with  
 
13  respondent's next witness.   
 
14                Court is at recess.  
 
15            (Whereupon a recess was taken.) 
 
16            THE COURT:  Please be seated. 
 
17                Mr. Clark? 
 
18            MR. CLARK:  At this point, Your Honor, the  
 
19  next witness is Julie Salvi whose direct examination  
 
20  was completed by Ms. Bashaw and who is now available  
 
21  for Mr. Ahearne to conduct his cross. 
 
22            THE COURT:  All right.  Very good.   
 
23                Ms. Salvi, if you would please come to  
 
24  the stand.  You may be seated and you remain under oath  
 
25  from your prior testimony. 
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 1            THE WITNESS:  Okay. 
 
 2                 JULIE SALVI (Resumed),  
 
 3    called as a witness herein, having been first duly  
 
 4     sworn, was examined and testified as follows: 
 
 5                    CROSS-EXAMINATION 
 
 6  BY MR. AHEARNE:   
 
 7      Q.    Good morning. 
 
 8      A.    Good morning. 
 
 9      Q.    I'd like you to focus, primarily, on the  
 
10  three general areas of your testimony in this case.   
 
11  The state's pupil transportation studies, the states  
 
12  Basic Ed Program funding formulas, and the amounts that  
 
13  you calculated for the focus districts.   
 
14      A.    Uh-huh. 
 
15      Q.    And then the state's workgroups, et cetera,  
 
16  under 2261, the end of the questions Ms. Bashaw had  
 
17  asked you about.   
 
18            So turning to the pupil transportation study,  
 
19  the state's attorney asked you some questions about the  
 
20  JLARC study of the 04-05 school year.   
 
21            Do you recall that, generally? 
 
22      A.    Yes. 
 
23      Q.    If I could ask you to turn to Exhibit 357,  
 
24  please. 
 
25            MR. AHEARNE:  It should be volume 21, Your  
 
 
   
                                                                      5084 
 
 1  Honor. 
 
 2            THE COURT:  All right. 
 
 3  BY MR. AHEARNE: 
 
 4      Q.    If I could, please, ask you to turn to the  
 
 5  third page of Exhibit 357, please.  It starts on the  
 
 6  Statewide Basis at the top.   
 
 7            Are you on that page?  In bold.   
 
 8      A.    Yes. 
 
 9      Q.    And this -- Exhibit 357, this is that JLARC  
 
10  study of the 04-05 school year, pupil transportation,  
 
11  correct? 
 
12      A.    Correct. 
 
13      Q.    And that first paragraph on that page says,  
 
14  "On a statewide basis, JLARC estimates that there is a  
 
15  95 percent probability that to/from pupil  
 
16  transportation expenditures exceeded state revenues  
 
17  by between 92 million and 114 million, in the 2004-05  
 
18  school year."   
 
19      A.    Yes. 
 
20      Q.    And when Ms. Bashaw had asked you some  
 
21  questions about that, your response was that, in  
 
22  reaction to that, the state Legislature appropriated 25  
 
23  million in the 07-09 biennium; is that --  
 
24      A.    Correct.  Correct.  Sorry. 
 
25      Q.    Which then means it's 12.5 per year, roughly? 
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 1      A.    Yes. 
 
 2      Q.    And so for the approximately 100 million  
 
 3  shortfall in the 04-05 school year that JLARC  
 
 4  identified, the '07 Legislature appropriated 12.5  
 
 5  million a year? 
 
 6      A.    They did that at the same time as initiating  
 
 7  the next study to develop a formula. 
 
 8      Q.    Developing another.  So that they contributed  
 
 9  12.5 million of the 100 million short fall and  
 
10  commissioned another study, correct?   
 
11      A.    Worked to create the next one, yes. 
 
12      Q.    Okay.  And does that -- do you know whether  
 
13  that 12.5 million extra even covered the rise in fuel  
 
14  prices between 04-05 school year and the 07-08 school  
 
15  year? 
 
16      A.    I have not done any comparison on that  
 
17  basis.  There was also regular inflation that was  
 
18  happening in the program at the same time as this  
 
19  incremental money on top. 
 
20      Q.    Okay.  We'll get to the inflation when we  
 
21  talk about that program funding formulas and the  
 
22  NERCs.  Okay.   
 
23            If I could ask you to turn then to the third  
 
24  paragraph down, it says, "JLARC found significant  
 
25  structural implementation programs with the current  
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 1  funding method that prevent the method from generating  
 
 2  funding that reflects districts' actual costs.  These  
 
 3  include the fact that funding is based on radius miles  
 
 4  rather than the actual road miles driven, and the  
 
 5  distance waiting factors used to determine funding  
 
 6  levels do not appear to reflect actual road miles or  
 
 7  actual cost incurred."   
 
 8            Do you see that? 
 
 9      A.    Yes. 
 
10      Q.    And when it's talking about methods, that's  
 
11  the funding formula method? 
 
12      A.    Yes. 
 
13      Q.    And between when JLARC made this finding  
 
14  about the 04-05 school year, were there any significant  
 
15  changes made in the pupil transportation funding  
 
16  formula? 
 
17      A.    I'm sorry.  Ask your question again. 
 
18      Q.    Between when JLARC made this finding about  
 
19  the 04-05 school year, through today, have there been  
 
20  any significant changes in the pupil transportation  
 
21  funding formula? 
 
22      A.    In the legislation 2261, there is a process  
 
23  in place to move towards a new formula but it is not in  
 
24  place today. 
 
25      Q.    All right.  So as you stand here today for  
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 1  the, for example, 09-10 school year, it's the same  
 
 2  funding formula as these talked about in this JLARC  
 
 3  study.   
 
 4      A.    Correct. 
 
 5      Q.    If I could, please, then ask you to turn to  
 
 6  page 33 of this JLARC study.  It's chapter four, Why is  
 
 7  there a funding variance.   
 
 8            Do you see that? 
 
 9      A.    Yes. 
 
10      Q.    And under A, the first sentence it says,  
 
11  "Washington's current pupil transportation funding  
 
12  method does not reflect to/from costs." 
 
13            Do you see that? 
 
14      A.    Yes. 
 
15      Q.    When it says to/from, that's to school and  
 
16  back from school? 
 
17      A.    Correct. 
 
18      Q.    And, to the best of your knowledge, does that  
 
19  statement remain true today? 
 
20      A.    Yes, to the best of my knowledge. 
 
21      Q.    And then under radius miles, it says,  
 
22  "Washington is the only state that funds by radius  
 
23  miles.  Most states that use miles to determine  
 
24  transportation funding use the shortest road miles."   
 
25            Do you see that? 
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 1      A.    Yes. 
 
 2      Q.    And, to the best of your knowledge, is that  
 
 3  true? 
 
 4      A.    Yes. 
 
 5      Q.    And the next page, page 34, is that an  
 
 6  illustration that shows what that -- this radius mile  
 
 7  means?  The upper right-hand corner, that's the as-the- 
 
 8  crow-flies mile illustration? 
 
 9      A.    Yes. 
 
10      Q.    And those boxes underneath that, that's an  
 
11  illustration of the actual road mile? 
 
12      A.    Correct. 
 
13      Q.    And at the bottom of page 34, there's an  
 
14  example about Wenatchee.  It says, "In the Wenatchee  
 
15  School District, it's a large residential area with  
 
16  enough students to require two business routes, has  
 
17  been developed along the mountain ridge that starts  
 
18  within one radius mile and can be seen from the  
 
19  Wenatchee High School.  This development, however, is  
 
20  more than 1,500 feet above the school and the distance  
 
21  by the shortest road is 12 miles, although it is  
 
22  unreasonable to ask these students to walk, Wenatchee  
 
23  receives no regular transportation funding for high  
 
24  school students on this route because they are within  
 
25  one radius mile of school."   
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 1            Do you see that? 
 
 2      A.    Yes. 
 
 3      Q.    Is that one example of the kinds of problems  
 
 4  that come up with using a radius-mile approach? 
 
 5      A.    Yes. 
 
 6      Q.    And, to the best of your knowledge, has, at  
 
 7  least, this Wenatchee example been remedied? 
 
 8      A.    It has been in terms of the language of 2261,  
 
 9  as they moved to a new formula, but not as the formula  
 
10  exists today. 
 
11      Q.    When you say it has been remedied under 2261,  
 
12  if my understanding is correct, 2261 sets out a process  
 
13  where, if everything falls in place, the way you're  
 
14  anticipating, this might be addressed; is that correct? 
 
15      A.    Yes.  And in the case of the transportation  
 
16  program, it's more concrete in that bill than, say,  
 
17  other elements of the new prototype structure. 
 
18      Q.    Okay.  Just so we're -- I don't want to jump  
 
19  ahead too much --  
 
20      A.    Sorry  
 
21      Q.    -- but -- oh, no, that's fine.   
 
22            But when you're saying it's more concrete, in  
 
23  2261 there's talk about a transportation formula  
 
24  starting a phase-in by at least, what, 2013-14 school  
 
25  year?   
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 1      A.    Yeah. 
 
 2      Q.    And the other parts of 2261 are talking about  
 
 3  completing implementation by 2018-19 school year,  
 
 4  correct? 
 
 5      A.    Correct.  And the other -- what I was  
 
 6  referencing is, it has a very specific method, the  
 
 7  expected cost method that it puts into place.  So there  
 
 8  are a few implementation issues that the  
 
 9  Superintendent's Office will have to develop, but,  
 
10  because of these prior studies, it's one that is  
 
11  generally viewed of -- viewed as more ready to go, and  
 
12  the language was more concrete in terms of where the  
 
13  Legislature was moving in the formula. 
 
14      Q.    Okay.  When you say ready -- more ready to  
 
15  go, it's the workgroup getting their -- the proposal  
 
16  together to recommend to the Legislature, the final is  
 
17  closer to being done, correct? 
 
18      A.    Yes.  And the expected cost methodology will  
 
19  use -- it's based on district expenditures, so it  
 
20  doesn't have to go through any process of sort of  
 
21  defining values that would need to be done in other  
 
22  areas. 
 
23      Q.    Okay.  But that has not been -- this specific  
 
24  formula itself, the new formula, has not been adopted  
 
25  today, has it, with the details and the funding, et  
 
 
   
                                                                      5091 
 
 1  cetera? 
 
 2      A.    No. 
 
 3      Q.    Okay.  If I can ask you to turn to what is  
 
 4  actually the third page of Trial Exhibit 357.  That  
 
 5  starts, Study background. 
 
 6      A.    Okay. 
 
 7      Q.    Are you there? 
 
 8      A.    Yes. 
 
 9      Q.    And the third paragraph down where it says,  
 
10  "The state provides funding for pupil transportation  
 
11  using a funding method developed in the early 80's.   
 
12  This method has not been significantly changed since  
 
13  its development."   
 
14            Do you see that? 
 
15      A.    Yes. 
 
16      Q.    And when it's saying the funding method, is  
 
17  that talking about those funding formulas? 
 
18      A.    Yes. 
 
19      Q.    And then the paragraph above that, which  
 
20  begins, "Beginning in the 1981 school year, the  
 
21  Legislature established a statutory commitment to fund  
 
22  the transportation of eligible students to and from  
 
23  school at 100 percent or as close thereto as reasonably  
 
24  possible."   
 
25            Do you see that? 
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 1      A.    Yes. 
 
 2      Q.    And is the transportation of eligible  
 
 3  students to and from school being funded today at 100  
 
 4  percent or as close thereto as reasonably possible? 
 
 5      A.    No. 
 
 6      Q.    Okay.  And when it's talking about a  
 
 7  statutory commitment, Ms. Shaw had asked you some  
 
 8  questions about your familiarity with the statutes and  
 
 9  the case law, et cetera, correct? 
 
10      A.    Correct. 
 
11      Q.    And one of the statutes you're familiar with  
 
12  is the Basic Education Act of 1977, correct? 
 
13      A.    Correct. 
 
14      Q.    Wasn't it an amendment that was made by the  
 
15  Basic Education Act of 1977 that put in that 100  
 
16  percent or as reasonably -- 100 percent or as close  
 
17  thereto as reasonably possible language? 
 
18      A.    I can't say that I have specific knowledge of  
 
19  that.  I can't say I had specific knowledge of whether  
 
20  it was an amendment or how it was first enacted. 
 
21      Q.    Is it your understanding that this, 100  
 
22  percent or as close thereto as reasonably possible,  
 
23  came as part of the Basic Education Act of 1977? 
 
24      A.    Well, I'm pausing because I'm looking at the  
 
25  timing of --  
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 1      Q.    Actually, let me show you something that  
 
 2  might --  
 
 3      A.    Sure. 
 
 4      Q.    -- refresh your recollection.   
 
 5            I'm not trying to -- I'm just trying to make  
 
 6  sure that we're all on the same page here.   
 
 7            Handing opposing counsel, the court, and you  
 
 8  one page from the Basic Education Act.   
 
 9      A.    Okay.   
 
10      Q.    It's highlighted up in the upper left-hand  
 
11  corner that's talking about "School district's  
 
12  operational costs for established bus routes for the  
 
13  transportation of students to and from common schools,"  
 
14  and then there's a, "provided that commencing with  
 
15  80-81 school year reimbursement shall be 100 percent or  
 
16  as close thereto as reasonably possible." 
 
17            Do you see that? 
 
18      A.    Yes. 
 
19      Q.    Does this help throw off your confusion as to  
 
20  why it would say --  
 
21      A.    Clarify. 
 
22      Q.    -- 80-81 but it's still the Basic Ed Act? 
 
23      A.    Yes. 
 
24      Q.    This commitment for starting 80-81 actually  
 
25  was part of the 1977 Basic Ed Act.   
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 1      A.    Yes. 
 
 2      Q.    Okay.  And I noticed just, if you look at the  
 
 3  top of that, it says, Washington Law 77, First Ex Ses.   
 
 4            Does that means it was a Special Session that  
 
 5  passed the Basic Ed Act? 
 
 6      A.    I believe so, Extra Session. 
 
 7      Q.    Okay.  And in the course of your testimony,  
 
 8  you testified that you'd started at the House  
 
 9  Appropriations -- working at the House Appropriations  
 
10  about a dozen years ago and then moved into K-12  
 
11  finance, correct? 
 
12      A.    Correct. 
 
13      Q.    And so you've seen other Special Sessions as  
 
14  well in the course of your career in Olympia? 
 
15      A.    Correct. 
 
16      Q.    And, in fact, the 2003, there was the First  
 
17  Special Session passed Senate Bill 6059 which canceled  
 
18  the teacher's cost-of-living increase under 732 for the  
 
19  03-04 and 04-05 school years, correct? 
 
20      A.    I didn't remember that it was a Special  
 
21  Session, but I believe it would be.  It could be. 
 
22      Q.    There was a Second Special Session that year  
 
23  that House Bill 2294 was the Aerospace Tax Incentive,  
 
24  or someone called the Boeing Tax Incentive Bill.  There  
 
25  was a Special Session that was called by the  
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 1  Legislature.   
 
 2      A.    Yeah, that sounds vaguely familiar. 
 
 3      Q.    Okay.  Just one other example in '95.  The  
 
 4  Third Special Session, House Bill 2215, the Mariners  
 
 5  Baseball Stadium Special Session, do you recall that? 
 
 6      A.    I don't recall that one, but --  
 
 7      Q.    Okay.  Just, very briefly, what is the  
 
 8  purpose of a Special Session, in your experience? 
 
 9      A.    Well, earlier when I was first in Olympia, a  
 
10  number of times a Special Session was called to finish  
 
11  the Biennial Appropriations Act, whether it was the  
 
12  operating budget or the cap budget or the  
 
13  transportation budget.  So that seems to be a common  
 
14  reason, although, in more recent years, they haven't  
 
15  needed to call a Special Session for the budget. 
 
16            There may be timely, relatively urgent issues  
 
17  that need to be taken care of before this Legislature  
 
18  would need to meet.  And so that is typically a reason. 
 
19      Q.    And the '77 Basic Ed Act was one of the  
 
20  Special Sessions that was called to do something that  
 
21  needed to be done, correct? 
 
22      A.    Correct. 
 
23      Q.    If I could ask you to please speak up.  I'm  
 
24  having a little trouble hearing you.   
 
25      A.    Sorry. 
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 1            MS. BASHAW:  I'm going to object, lack of  
 
 2  foundation.  She wasn't here back in 1977, so how would  
 
 3  she know? 
 
 4            MR. AHEARNE:  Well, she testified under your  
 
 5  questioning that she's fully familiar with this statute  
 
 6  and the regulations and case law expressly including  
 
 7  the '77 Basic Ed Act.   
 
 8            I think that's enough foundation for her to  
 
 9  talk about the statute that you had -- she said she's  
 
10  familiar with.   
 
11            THE COURT:  Go ahead, Ms. Bashaw. 
 
12            MS. BASHAW:  Whether it's a Special Session  
 
13  or not, I didn't ask her about when they were enacted.   
 
14  I asked her about the substance of the bills  
 
15  themselves, were they statutes, not all of the process  
 
16  up to that point. 
 
17            THE COURT:  So the question was whether the  
 
18  Special Session was called to address the Basic  
 
19  Education Act?  Is that what the last --  
 
20            MR. AHEARNE:  It was the -- the Basic Ed Act  
 
21  was enacted in Special Session, and the Special  
 
22  Sessions is an example of something that's done to  
 
23  address an immediate problem or something that needs to  
 
24  be done, which is following up on the witness's  
 
25  testimony. 
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 1            THE COURT:  I think this witness can testify,  
 
 2  generally, about the purpose of Special Sessions.   
 
 3                The objection is overruled. 
 
 4  BY MR. AHEARNE: 
 
 5      Q.    And now, I sort of went off on a side there.   
 
 6            Going back to the transportation issue, which  
 
 7  is the first thing I wanted to follow up with you on.   
 
 8            You were in charge of the follow-up K-12  
 
 9  Pupil Transportation Advisory Committee that followed  
 
10  that JLARC study, correct? 
 
11      A.    Yeah, that study was at our office and we had  
 
12  a contractor and I helped facilitate the process where  
 
13  we had an Advisory Committee. 
 
14      Q.    And, actually, that Advisory Committee work  
 
15  that -- do you remember Ms. Bashaw had some PowerPoint  
 
16  slides she showed you, that you gave a presentation,  
 
17  and that was the presentation you gave with respect to  
 
18  the work of the Advisory Committee and then that  
 
19  consultant that was hired, correct? 
 
20      A.    Correct. 
 
21      Q.    Okay. 
 
22            THE COURT:  Mr. Ahearne, you may also want to  
 
23  slow it down just a tad, if you would, please. 
 
24            MR. AHEARNE:  Yes.  I was happy this morning  
 
25  to see that there was someone else that speaks a little  
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 1  too quickly.  But I'm guilty of that as well. 
 
 2  BY MR. AHEARNE:   
 
 3      Q.    If I can ask you to look at Exhibit 355,  
 
 4  please. 
 
 5      A.    I think it's here. 
 
 6      Q.    Do you recognize this as the 30B6 Deposition  
 
 7  Notice that you testified pursuant to? 
 
 8      A.    Oh, yes. 
 
 9      Q.    And, actually, I wanted to call your  
 
10  attention to the second page, what's talking about a  
 
11  30B6 representative, paragraph two regarding the  
 
12  Review, conclusions, and outcomes of the K-12 Pupil  
 
13  Transportation Advisory Committee and its report, the  
 
14  transmittal letter from which -- for which is attached  
 
15  to this notice. 
 
16            Do you see that? 
 
17      A.    Yes. 
 
18      Q.    And you are the witness identified for that  
 
19  topic, correct? 
 
20      A.    Correct. 
 
21      Q.    If I can ask you now to turn to Exhibit 356. 
 
22            That is the follow-up report, correct? 
 
23      A.    Correct.   
 
24      Q.    If I can ask you to turn two pages in.   
 
25  There's a cover letter to you dated November 21, 2008.   
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 1            Do you see that? 
 
 2      A.    Yes. 
 
 3      Q.    And that's because -- if my understanding is  
 
 4  correct, you are the person at OFM that was  
 
 5  coordinating this follow-up report, correct? 
 
 6      A.    Correct. 
 
 7      Q.    And do you know how much this pupil  
 
 8  transportation study costs? 
 
 9      A.    I'd have to look it up precisely, but I want  
 
10  to say it was in the range of -- I don't think it was  
 
11  more than 250,000 but I'd have to look up the precise  
 
12  numbers. 
 
13      Q.    250,280 sound reasonable? 
 
14      A.    Yes. 
 
15      Q.    Do you know how long -- how long the follow- 
 
16  up process took? 
 
17      A.    A little over a year. 
 
18      Q.    Okay. 
 
19      A.    I believe we started in the fall.  The first  
 
20  meeting was, I think, in September of '07, and the  
 
21  conclusion was in the December 1 report deadline. 
 
22      Q.    Of '08? 
 
23      A.    Yes. 
 
24      Q.    If I could ask you to turn to what's numbered  
 
25  page three in the bottom right-hand corner.   
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 1            There's a matrix or a box that shows model  
 
 2  allocation, et cetera.   
 
 3            Are you there? 
 
 4      A.    Yes. 
 
 5      Q.    And when it says model and then current, is  
 
 6  that the current -- is that the current funding  
 
 7  formula? 
 
 8      A.    Yes, it is. 
 
 9      Q.    Okay.  And then when it talks about, on the  
 
10  right-hand side, 65 percent, is that the current  
 
11  funding formula this report estimated covered 65.6  
 
12  percent of the school district's actual to and from  
 
13  transportation expenditures? 
 
14      A.    Yes.  Based on the data that was available at  
 
15  that time, this is based on the 06-07 school year, and  
 
16  that was prior to accounting changes where -- that were  
 
17  intended to separate these to/from transportation costs  
 
18  from other transportation costs. 
 
19      Q.    And just real quickly, the other costs you're  
 
20  talking about, for example, taking the football team to  
 
21  an away game or stuff like that? 
 
22      A.    Or field trips. 
 
23      Q.    Okay.  And so -- but the accounting change  
 
24  you're talking about is for the 07-08 school year, the  
 
25  transportation -- at least the operation costs are  
 
 
   
                                                                      5101 
 
 1  solely for the to/from transportation, correct? 
 
 2      A.    Yes. 
 
 3      Q.    All right.  If I can ask you to, please --  
 
 4  actually, while we're on that page, the unit cost model  
 
 5  and expected cost model, those are two types of  
 
 6  replacement funding formulas that this consultant had  
 
 7  recommended, correct? 
 
 8      A.    Correct. 
 
 9      Q.    And it would result, in his estimate -- this  
 
10  consultant's estimation of 85 to 94 percent  
 
11  reimbursement of the school district's actual costs,  
 
12  correct? 
 
13      A.    Correct. 
 
14      Q.    And there's a sentence -- the bottom sentence  
 
15  on that page, "We suggest that the state put the new  
 
16  formula selected by the Legislature in place with the  
 
17  start of the 2011-2013 biennium."   
 
18            Do you see that? 
 
19      A.    Yes.   
 
20      Q.    And you've referenced 2261.   
 
21            2261 does not put a new funding formula in  
 
22  place for the 2011-2013 biennium, does it? 
 
23      A.    It does not but it does preclude it.  In the  
 
24  area of pupil transportation, it said it needed to  
 
25  start by 2013 so, it would allow that it could be an  
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 1  earlier start date if things were ready. 
 
 2      Q.    So it's possible that maybe the next year's  
 
 3  Legislature or the Legislature the year after that  
 
 4  might adopt a new, improved funding formula for  
 
 5  transportation. 
 
 6      A.    It is possible.  And, in large part, much of  
 
 7  it has been adopted.  It's just triggered to start  
 
 8  later.  They don't necessarily need to change statute  
 
 9  separate from what they did in 2261.  It's when they  
 
10  decide to start funding on that methodology. 
 
11      Q.    Okay.  And if I can ask you to turn to page  
 
12  eight under Current Funding Process.  The last line  
 
13  says, "Extensive detail with respect to the present  
 
14  student transportation funding formula was provided by  
 
15  the Joint Legislative Audit and Review Committee,  
 
16  JLARC, in November of 2006 following a comprehensive  
 
17  study."   
 
18            Do you see that? 
 
19      A.    Yes. 
 
20      Q.    Is that true? 
 
21      A.    To the best of my knowledge.  To the best of  
 
22  my knowledge, yes. 
 
23      Q.    That comprehensive study is Trial Exhibit 357  
 
24  that we've gone through, correct? 
 
25      A.    Correct. 
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 1      Q.    If I could ask you to turn to page 45,  
 
 2  please.  And there's a chart in the middle of the  
 
 3  page.   
 
 4            You have that in front of you? 
 
 5      A.    Yes. 
 
 6      Q.    And the red line for Expenditures, that's  
 
 7  expenditures by school districts, correct? 
 
 8      A.    Correct. 
 
 9      Q.    And under Current Allocation, that's the  
 
10  state's current funding formula, correct? 
 
11      A.    Yes. 
 
12      Q.    And then if I understand the bars on the left  
 
13  and the right, the bars are showing the amount of  
 
14  funding statewide that would be generated under the  
 
15  unit cost model, that was one proposal, and the  
 
16  expected cost model, which was the other proposal,  
 
17  correct? 
 
18      A.    Correct. 
 
19      Q.    Okay.  And then if I ask you to turn to the  
 
20  next page on 46, there's another set of bar graphs.   
 
21  And the far left-hand one, do I understand it  
 
22  correctly, what this is showing is the current model --  
 
23  the current model is the current funding formula,  
 
24  correct? 
 
25      A.    Correct. 
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 1      Q.    And under the current model, 72 school  
 
 2  districts are fully funded, and the other ones shown  
 
 3  there are less than fully funded, correct? 
 
 4      A.    That's correct.  This was putting them into  
 
 5  two categories, 100 percent or not. 
 
 6      Q.    Okay.  And the 72, those are, primarily,  
 
 7  small districts of less than 109 riders, correct? 
 
 8      A.    Primarily, yes. 
 
 9      Q.    If I could ask you to turn to Appendix A,  
 
10  which is on page 69, please. 
 
11            Are you there? 
 
12      A.    Yep. 
 
13      Q.    The top line of this shows the current --  
 
14  when it says current model, that's the current funding  
 
15  formula, correct? 
 
16      A.    Correct. 
 
17      Q.    And so this shows, for each school district,  
 
18  the current funding formula, the unit cost proposal,  
 
19  and the expected cost proposal, correct? 
 
20      A.    Yes. 
 
21      Q.    And then at the top, the very top line is the  
 
22  statewide figures; is that right? 
 
23      A.    Yes. 
 
24      Q.    So, under the current funding formula -- and  
 
25  this is for the 06-07 school year, right? 
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 1      A.    Yes. 
 
 2      Q.    So the 06-07 school year, the current funding  
 
 3  formula is underfunding the school district's  
 
 4  transportation by about $234 million, right?  Or is  
 
 5  that the total allocation, about 234 million, correct? 
 
 6      A.    234 is the total allocation. 
 
 7      Q.    And the total expense is a little over 356  
 
 8  million, correct? 
 
 9      A.    Correct. 
 
10      Q.    And so the underfunding, at least statewide  
 
11  in 06-07, was approximately 122.5 million, correct? 
 
12      A.    The difference between those numbers is 122  
 
13  million.  Again, it has that question of not all of the  
 
14  expenditures are to/from in this analysis. 
 
15      Q.    Okay.  And are you aware of a subsequent  
 
16  analysis that was done or just looking under the  
 
17  revised accounting for 07-08, what the dollar number  
 
18  was?  Wasn't that still over the $120 million range? 
 
19      A.    I have heard that number.  I have not looked  
 
20  at the analysis myself. 
 
21      Q.    Okay.  So you don't know, for example, this  
 
22  year's number would be, like, 150 million or 100  
 
23  million.  You don't know what it is.   
 
24      A.    I do not know. 
 
25      Q.    Okay.  If I understand this, just going  
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 1  quickly across, this unit cost model, this report is  
 
 2  showing that that would, using that same underfunding  
 
 3  caveat that you had, underfunds transportation costs by  
 
 4  51 million, correct, statewide? 
 
 5      A.    The difference is 51 million in that case.  
 
 6      Q.    The expected cost model is the 19 million  
 
 7  underfunded, right? 
 
 8      A.    Yes.  In that case, the difference is 19  
 
 9  million. 
 
10      Q.    And if I understood your testimony earlier,  
 
11  the expected cost model is the type of approach that  
 
12  the state is moving forward to under 2261, correct? 
 
13      A.    Yes. 
 
14      Q.    And just looking at the difference between  
 
15  122 million shortfall under the current funding formula  
 
16  and the 19 million shortfall under the expected cost  
 
17  approach, every year that the state delays implementing  
 
18  it, they save about 100 million bucks, right? 
 
19      A.    The difference is about a 100 million, yes. 
 
20      Q.    Okay.  If I could ask you -- I'd like to talk  
 
21  about those program funding formulas that Ms. Bashaw  
 
22  had asked you several questions about.   
 
23            And, first, if I can ask you to turn to  
 
24  Exhibit 43, please, which is the declaration that she  
 
25  asked you about. 
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 1            Exhibit 43 is one of the declarations you  
 
 2  submitted in this case earlier, correct? 
 
 3      A.    Correct. 
 
 4      Q.    If I could ask you to turn to page two,  
 
 5  paragraph three. 
 
 6            MR. AHEARNE:  May I proceed, Your Honor?   
 
 7            THE COURT:  Yes, you may. 
 
 8  BY MR. AHEARNE: 
 
 9      Q.    Paragraph where it says -- where you say, "In  
 
10  the course of performing my job responsibilities, I  
 
11  have cause to be familiar with the Washington state  
 
12  statues and regulations concerning education and its  
 
13  funding."   
 
14            Do you see that? 
 
15      A.    Yes. 
 
16      Q.    Is that true? 
 
17      A.    Yes. 
 
18      Q.    And does that include, for example, House  
 
19  Bill 1209 in those four numbered provisions, read with  
 
20  comprehension, apply core concepts, math, science, et  
 
21  cetera? 
 
22      A.    Yes. 
 
23      Q.    Does that also include the Essential Academic  
 
24  Learning Requirements? 
 
25      A.    Yes. 
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 1      Q.    Paragraph four where it says -- where you  
 
 2  say, "Seattle School District v. State, charged the  
 
 3  Legislature with defining and fully funding a basic  
 
 4  program of education for Washington's school  
 
 5  children."   
 
 6            Do you see that? 
 
 7      A.    Yes. 
 
 8      Q.    To the best of your knowledge, is that true? 
 
 9      A.    Yes. 
 
10      Q.    Next paragraph where you say, "Basic  
 
11  Education Act of 1977 was enacted to define the Basic  
 
12  Program of Education and to fully -- and to fund it  
 
13  fully." 
 
14            Do you see that? 
 
15      A.    Yes. 
 
16      Q.    And, to the best of your knowledge, is that  
 
17  true? 
 
18      A.    Yes. 
 
19      Q.    And the Basic Program of Education that  
 
20  you're referring to in those paragraphs, is that the  
 
21  staffing ratio, the NERCs, the funding formulas, et  
 
22  cetera, that you were testifying about earlier? 
 
23      A.    Correct. 
 
24      Q.    If I can ask you to please turn to page four  
 
25  of your declaration and inside a block quote in the  
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 1  middle there's 49 certificated instructional staff per  
 
 2  1,000 students and K through 3, then the 46 number,  
 
 3  then the 4 number, the 16.67 number.   
 
 4            Do you see those? 
 
 5      A.    Yes. 
 
 6      Q.    And those are the staffing ratios in the  
 
 7  states current funding formula today? 
 
 8      A.    Yes. 
 
 9      Q.    And Ms. Bashaw had asked you some questions  
 
10  about the funding formula being predictable and  
 
11  stable.   
 
12            If I understood it correctly, your answer  
 
13  was -- part of your answer was that the staffing ratios  
 
14  had been pretty stable, correct? 
 
15      A.    Correct. 
 
16      Q.    And these staffing ratios, generally, date  
 
17  back to that 1977 Basic Education Act, correct? 
 
18      A.    To the best of my knowledge, yes. 
 
19      Q.    If I could ask you to look at Exhibit 54,  
 
20  please, which, I think, is in that same notebook.  Oh,  
 
21  no, it's not.  It's in volume nine, I'm sorry.   
 
22            Is Exhibit 54 a presentation that you gave  
 
23  explaining how the state distributes revenue to school  
 
24  districts? 
 
25      A.    Yes.  It was a presentation I gave to the  
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 1  state PTA association. 
 
 2            MR. AHEARNE:  Okay.  Your Honor, we'd move to  
 
 3  admit Exhibit 54. 
 
 4            MR. CLARK:  No objection, Your Honor. 
 
 5            THE COURT:  54 is admitted. 
 
 6                     EXHIBIT ADMITTED 
 
 7  BY MR. AHEARNE: 
 
 8      Q.    If I could ask you to turn to page six,  
 
 9  bottom right-hand corner of six, titled Legal  
 
10  Principles Concerning School Financing.   
 
11            Is that part of your presentation?  Do you  
 
12  see that? 
 
13      A.    Yes. 
 
14      Q.    And the first checkmark where it says,  
 
15  "Education is the paramount duty of the state and takes  
 
16  precedence over all other state financial  
 
17  obligations."   
 
18            Do you see that? 
 
19      A.    Yes. 
 
20      Q.    Where did you get that understanding? 
 
21      A.    That is largely, I would say, from -- as I  
 
22  started doing this assignment, talking with other staff  
 
23  up in Legislature and OFM, and becoming educated, you  
 
24  know -- largely staff-to-staff, in terms of passing on  
 
25  the history one to another.   
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 1            So, between that and reading the cases and  
 
 2  reading the statutes, it all -- that's how these kind  
 
 3  of presentations are put together.  It's not one  
 
 4  source. 
 
 5      Q.    Okay.  With respect to that check marked  
 
 6  paragraph, that was the basis for you getting that  
 
 7  understanding? 
 
 8      A.    Yes. 
 
 9      Q.    Okay.  Then the several checkmarks down where  
 
10  it says, "It is the Legislature's obligation to  
 
11  establish a sufficient salary to attract and retain  
 
12  competent teachers," do you see that? 
 
13      A.    Yes. 
 
14      Q.    Where did you get that understanding? 
 
15      A.    Again, I would say I obtained that  
 
16  understanding through the General Education process of  
 
17  learning a new assignment.  But, I also believe that  
 
18  language was in some of the prior decisions, I thought,  
 
19  if I remember correctly. 
 
20      Q.    At least, is that your current understanding  
 
21  of what part of the legal principles concerning school  
 
22  financing are? 
 
23      A.    Yes. 
 
24      Q.    If I could ask you to turn back to your  
 
25  declaration again, please, which is Exhibit 43. 
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 1            Ask you to turn to Exhibit 2 to your  
 
 2  declaration, please.  The second page of that exhibit.   
 
 3            Are you there? 
 
 4      A.    Where they are stated in dollar terms? 
 
 5      Q.    Yes, ma'am.   
 
 6      A.    Yes. 
 
 7      Q.    And if I understand that correctly, this is  
 
 8  the statewide salary schedule for certificated  
 
 9  instructional staff for the 05-06 school year, correct? 
 
10      A.    Correct. 
 
11      Q.    And this is the salary schedule that's used  
 
12  in the current type of program funding formulas? 
 
13      A.    Correct. 
 
14      Q.    And could you explain what the state did to  
 
15  determine if these salaries are, in fact, sufficient to  
 
16  attract and retain competent teachers? 
 
17      A.    Well, it depends on the period of time.  In  
 
18  general, it has been inflated by cost-of-living  
 
19  increases, but there have been years when I have been  
 
20  working the K-12 budgets where there have been  
 
21  additional salary increases given in the beginning  
 
22  first two rows, for beginning teachers, to help retain  
 
23  beginning teachers.   
 
24            So there have been incremental adjustments  
 
25  targeted, over time, at retention issues. 
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 1      Q.    Okay.  And is there -- are you aware, sitting  
 
 2  there today, if any studies or research that the state  
 
 3  did to determine what the actual market rate is for  
 
 4  teachers to make its salary schedule line, to what the  
 
 5  market is requiring? 
 
 6      A.    Not specifically to this salary schedule. 
 
 7      Q.    If I can ask you to turn to Exhibit C -- or  
 
 8  3, please -- Exhibit 3, please, which is a table.   
 
 9            It's a whole bunch of numbers on it. 
 
10      A.    Okay. 
 
11      Q.    I'm sorry.  Exhibit 3 to your declaration,  
 
12  which is Trial Exhibit 43.   
 
13      A.    Got it. 
 
14      Q.    If I understand it correctly, Exhibit 3 is  
 
15  the funding formula salaries for the 06-07 school year  
 
16  that include then the certificated administrative staff  
 
17  and then also the classified staff, correct? 
 
18      A.    Correct. 
 
19      Q.    And do you know, one way or the other,  
 
20  whether these salaries listed here are the going market  
 
21  rate for these types of positions? 
 
22      A.    I'm not aware of any analysis of that. 
 
23      Q.    You mentioned the NERCs, briefly.  The  
 
24  program funding formulas also include an amount for the  
 
25  Non-Employee Related Costs, the NERCs, correct? 
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 1      A.    Correct. 
 
 2      Q.    And the current program funding formula  
 
 3  amount is approximately $511 per FTE kid is the way it  
 
 4  works out? 
 
 5      A.    I'm not used to it being stated in  
 
 6  per-student terms, so it's provided on a  
 
 7  per-certificated staff basis.   
 
 8      Q.    Okay.  You've recently given a presentation  
 
 9  with Jennifer Priddy to the Quality Education Council,  
 
10  correct? 
 
11      A.    Yeah.  That was probably Jennifer's. 
 
12      Q.    But you and she gave this -- the presentation  
 
13  sort of explaining the outline, et cetera.   
 
14      A.    Probably. 
 
15      Q.    Okay.  If I could just hand you -- and I'm  
 
16  just doing this to refresh -- see if this refreshes  
 
17  your recollection on numbers. 
 
18            MS. BASHAW:  Well, Your Honor, I guess I'm  
 
19  going to object at this point.  This is not an exhibit  
 
20  in the case.  Counsel has not brought this to our  
 
21  attention as a public document that they wanted to use  
 
22  in the case, assuming that's where this is, and so I  
 
23  think it's untimely. 
 
24            THE COURT:  Mr. Ahearne, is this part of an  
 
25  exhibit?   
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 1            MR. AHEARNE:  Yes.  This is one slide from  
 
 2  one of the exhibits in this case. 
 
 3            THE COURT:  Has that exhibit been admitted?   
 
 4            MR. AHEARNE:  Yes, Your Honor. 
 
 5            THE COURT:  Thank you. 
 
 6            MS. BASHAW:  Which exhibits are we talking  
 
 7  about? 
 
 8            MR. AHEARNE:  I don't know.  It was the -- it  
 
 9  was on Jennifer -- Ms. Priddy's examination.  It was, I  
 
10  think, the second to last -- or exhibit that was  
 
11  added.  It's doesn't have the prior number. 
 
12                Your Honor, if all -- if I can just ask  
 
13  my questions and see if the --  
 
14            MS. BASHAW:  Well --  
 
15            MR. AHEARNE:  -- objection. 
 
16            MS. BASHAW:  -- let me just back up,  
 
17  because -- I mean, I guess I misunderstood what  
 
18  Mr. Ahearne was referring to.  I'll take his word that  
 
19  it's an exhibit in the case. 
 
20            THE COURT:  All right. 
 
21            MR. AHEARNE:  My question's pretty short.   
 
22  BY MR. AHEARNE:   
 
23      Q.    I mean, you gave -- you -- you and Jennifer  
 
24  gave a presentation to QEC, correct? 
 
25      A.    This looks to be a presentation that Jennifer  
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 1  gave. 
 
 2      Q.    Correct, if I could show you the agenda to  
 
 3  show there was a joint presentation, would you dispute  
 
 4  that you were both talking there? 
 
 5      A.    On the 20 --  
 
 6      Q.    Actually, the 29th.  The slide is dated the  
 
 7  28th, but it was the --  
 
 8      A.    Yeah. 
 
 9      Q.    The first presentation --  
 
10      A.    She did the presentation.  That was a  
 
11  PowerPoint.  I did a very short, two-minute update from  
 
12  our group. 
 
13      Q.    All right.  And does this refresh your  
 
14  recollection as to whether the current funding formula  
 
15  is approximately $511 per kid? 
 
16      A.    Yes, approximately.  Yes.  Thank you. 
 
17      Q.    Okay.  And the actual expense of school  
 
18  districts is approximately within $1,082 per kid? 
 
19      A.    This is based on survey data that OSPI had  
 
20  done, but it's based on the new categories, so --  
 
21      Q.    So, is that correct? 
 
22      A.    That's the comparison point. 
 
23      Q.    Okay.  All right.  And you'd mentioned  
 
24  inflation earlier.   
 
25            Is inflation the NERC numbers? 
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 1      A.    Correct. 
 
 2      Q.    Generally, how are the NERC numbers inflated? 
 
 3      A.    Generally, they use an implicit deflator as  
 
 4  the measure of inflation. 
 
 5      Q.    And the NERC numbers themselves were  
 
 6  originally set, at least, back in the late '70s,  
 
 7  earlier '80s; is that correct? 
 
 8      A.    Correct. 
 
 9      Q.    And were there some types of expenses that  
 
10  inflate faster than the IPD? 
 
11      A.    Yes.  Presumably there would be some that  
 
12  would be faster. 
 
13      Q.    So these are insurance, would that be an  
 
14  example, or do you know? 
 
15      A.    It could be.  I don't know what the examples  
 
16  would be. 
 
17      Q.    All right.  If I could ask you to look at  
 
18  Exhibit 359, please, in volume 21. 
 
19            Do you have Exhibit 359 in front of you?   
 
20  It's behind the tab 359 as opposed to the exhibit  
 
21  stamped 575 Salvi on the front.   
 
22            Do you have the right exhibit? 
 
23      A.    Yes.  Yes. 
 
24      Q.    Okay.  And when we were talking a little bit  
 
25  earlier about the increase in fuel prices and IPDs, if  
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 1  I could ask you to turn to page four, please, of  
 
 2  Exhibit 359.   
 
 3            And there's a chart showing the price of  
 
 4  diesel fuel, how it rose from 2000 to -- changed from  
 
 5  2000 to 2008 and then the IPD.   
 
 6            Do you see that? 
 
 7      A.    Yes. 
 
 8      Q.    And is that an example of how certain  
 
 9  categories, like fuel prices, can change and inflate  
 
10  differently than the IPD does? 
 
11      A.    That would be an example. 
 
12      Q.    Yeah.  Do you remember, briefly, when we  
 
13  talked about this in your deposition? 
 
14      A.    Yes. 
 
15      Q.    Okay. 
 
16            MR. AHEARNE:  Your Honor, we'd move to admit  
 
17  Exhibit 359. 
 
18            THE COURT:  359 is offered. 
 
19            MS. BASHAW:  No objection, Your Honor. 
 
20            THE COURT:  359 is admitted. 
 
21                     EXHIBIT ADMITTED 
 
22  BY MR. AHEARNE:   
 
23      Q.    If I can now go to those matrices with the  
 
24  program funding formula calculations on them, please.   
 
25  That are Trial Exhibits 647 through 50.   
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 1      A.    There it is. 
 
 2      Q.    Are 647 through 659 the Basic Educational  
 
 3  Program funding formula amount, calculations that you  
 
 4  were involved with? 
 
 5      A.    Yes. 
 
 6      Q.    And then 650 is the same type of calculation  
 
 7  but done on a statewide basis, correct? 
 
 8      A.    I'm sorry.  Which number? 
 
 9      Q.    650. 
 
10      A.    650.  I see Clover Park. 
 
11      Q.    How about 660.  Is that the -- I can't even  
 
12  read my own writing.   
 
13      A.    Yes. 
 
14      Q.    So 660 is the same type of calculation of the  
 
15  Basic Education Program funding formula amounts but on  
 
16  a statewide basis, correct? 
 
17      A.    Correct. 
 
18      Q.    And Ms. Bashaw asked you some questions about  
 
19  Trial Exhibit 48 and 50, which were prior iterations of  
 
20  Exhibit 650 -- Exhibit 660.   
 
21            Is Exhibit 660 the most updated version of  
 
22  the Basic Ed calculations you did because it includes  
 
23  going into the 07-08 school year there? 
 
24      A.    I presume it is.  Just trying to look at the  
 
25  others. 
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 1      Q.    Well, the other things she asked you about  
 
 2  were 48 and 50, which I can hand you here. 
 
 3      A.    Oh. 
 
 4      Q.    The only reason I was trying to go for the  
 
 5  shorter one was 50 is the gigantic document that was  
 
 6  for prior years going to 06-07 -- 
 
 7      A.    Okay. 
 
 8      Q.    -- year.  Correct? 
 
 9      A.    Okay. 
 
10      Q.    And Exhibit 48 goes up to the 05-06 school  
 
11  year, correct? 
 
12      A.    Oh, correct. 
 
13      Q.    So is Exhibit 660 the most updated  
 
14  calculation, the statewide Basic Ed Program funding  
 
15  formula amounts? 
 
16      A.    Yes. 
 
17      Q.    And if I read this correctly, for the 07-08  
 
18  school year, the total amount for the Basic Ed is $5.5  
 
19  billion or for 07-08; is that correct? 
 
20      A.    Yes.  That was an estimate.  The school year  
 
21  wasn't complete when it was calculated. 
 
22      Q.    And is your -- is the -- would your current  
 
23  estimate be in the same ballpark? 
 
24      A.    Yes. 
 
25      Q.    And, to the best of your knowledge, does that  
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 1  $5.5 billion provide the state's school districts  
 
 2  enough money to operate, that 5.5 alone? 
 
 3      A.    I am understanding that question to be  
 
 4  different than the question about Basic Ed in terms of  
 
 5  their operations.   
 
 6            Their operations are much broader than just  
 
 7  what the state has defined as Basic Education. 
 
 8      Q.    Okay.  When you're saying -- throughout your  
 
 9  testimony, that when you say what the state defined as  
 
10  Basic Education, you're talking about that program of  
 
11  Basic Education that you were talking about earlier,  
 
12  the Basic Ed allocation, LAP, ELL, Special Education,  
 
13  the transportation funding formula, and then  
 
14  institutions, to the extent they're institutions.   
 
15      A.    Uh-huh, yeah.  This is the funding that would  
 
16  provide the cost for those programs. 
 
17      Q.    Okay.  And as part of Ms. Bashaw's question,  
 
18  you mentioned you were involved with Washington Learns  
 
19  as well, correct? 
 
20      A.    Correct.   
 
21      Q.    And you know about the Picus and Odden study,  
 
22  correct? 
 
23      A.    Correct. 
 
24      Q.    And is it your understanding that Picus and  
 
25  Odden had determined that the actual dollar cost of  
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 1  providing Washington children adequate education would  
 
 2  require significantly more state funding? 
 
 3      A.    I don't recall the precise wording of how  
 
 4  they -- if they used the term adequate or this world- 
 
 5  class system that was part of what the Washington  
 
 6  Learns theme is, but it was more. 
 
 7            MR. AHEARNE:  Your Honor, I'd like to publish  
 
 8  the deposition of February 25, the deposition of  
 
 9  Ms. Salvi. 
 
10            THE COURT:  The deposition of Ms. Salvi will  
 
11  be published at this time, and this is a February 5,  
 
12  2009 deposition?   
 
13            MR. AHEARNE:  Correct.  And the reason I  
 
14  was -- she was actually deposed wearing two hats and so  
 
15  I wanted to make sure we have the right deposition. 
 
16  BY MR. AHEARNE: 
 
17      Q.    Handing you a copy of your February 25, 2009  
 
18  deposition.  If I can ask you to turn to page 71,  
 
19  please, line 22.   
 
20            And do you recall -- do you recall in your  
 
21  deposition I asked you a bunch of questions and you  
 
22  gave a bunch of answers?   
 
23      A.    Correct. 
 
24      Q.    And I asked, "Are you familiar or did you  
 
25  read the Picus and Odden study?  Answer:  Yes.   
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 1  Question:  And is it your understanding that Picus and  
 
 2  Odden had actually determined the actual dollar cost of  
 
 3  providing Washington's children an adequate education  
 
 4  would require significantly more state funding?   
 
 5  Answer:  Yes."   
 
 6            Do you see that? 
 
 7      A.    Yeah.   
 
 8      Q.    Did I read that correctly? 
 
 9      A.    Yes, you did. 
 
10      Q.    Okay.  Last set of questions.   
 
11            The state's attorney had asked you several  
 
12  questions about the changes that were intended to be  
 
13  made by House Bill 2261.   
 
14            Do you recall that, generally? 
 
15      A.    Generally, yes. 
 
16      Q.    And, in your experience, one Legislature  
 
17  intending to do something doesn't mean future  
 
18  Legislatures will actually do it, correct? 
 
19      A.    Correct. 
 
20      Q.    And one example would be the -- when we  
 
21  talked about that JLARC study, where Basic Ed Act of  
 
22  '77 said the intent was to fully fund transportation at  
 
23  100 percent.  We're getting there, depending on how  
 
24  2261 turns out, but we're not there right now, correct? 
 
25      A.    Correct. 
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 1      Q.    And with your Washington Learns experience,  
 
 2  are you familiar with, for example, Glenn Anderson's  
 
 3  objections in his Minority Report that the Bill 5441  
 
 4  had a specific work product that was required, namely,  
 
 5  that the Steering Committee develop recommendations  
 
 6  about how the state can best provide stable funding  
 
 7  that wasn't in the Washington Learns report itself? 
 
 8      A.    I generally recall his Minority Report. 
 
 9      Q.    And did -- from your work on the Washington  
 
10  Learns report, did the Washington Learns report include  
 
11  recommendations about how the state can best provide  
 
12  stable funding? 
 
13      A.    I don't recall stable funding.  There was a  
 
14  portion at the back that was outlining next steps of  
 
15  redefining Basic Education but it was not -- I don't  
 
16  recall stable. 
 
17      Q.    Okay.  And when we talked briefly about  
 
18  Initiative 732.  That was a statute that set cost-of- 
 
19  living increases for teachers, correct? 
 
20      A.    Correct. 
 
21      Q.    And the '03 Legislature changed the law to  
 
22  say that it wasn't going to apply in 03-04 and 04-05  
 
23  school year, correct? 
 
24      A.    Correct. 
 
25      Q.    A subsequent Legislature changed it and said,  
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 1  well, we will do it for the next couple school years,  
 
 2  correct? 
 
 3      A.    Correct. 
 
 4      Q.    And then the '09 Legislature came in and  
 
 5  said, oh, but we're not going to do it for the next  
 
 6  school year, correct? 
 
 7      A.    Yes, correct.  There was legislative action.   
 
 8            On your prior question, I don't think they  
 
 9  actually took any action to restart it.  So there's  
 
10  action to pause it and then it automatically went back  
 
11  into effect. 
 
12      Q.    To fund it? 
 
13      A.    Because it was underlying statute. 
 
14      Q.    Okay.  And Initiative 728 is a statute that  
 
15  was passed by the people, correct, the Student  
 
16  Achievement Fund? 
 
17      A.    Correct. 
 
18      Q.    And that was for the smaller class size, et  
 
19  cetera, correct? 
 
20      A.    There's a list of uses, class size is one. 
 
21      Q.    Okay.  And the prior biennium that was funded  
 
22  up to the $450 per kid amount at the end, correct? 
 
23      A.    Correct. 
 
24      Q.    And then this year's Legislature cut that --  
 
25  cut the amount, correct? 
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 1      A.    It has been reduced, yes. 
 
 2      Q.    In a large amount, correct? 
 
 3      A.    Yes.  There's some federal -- some use of  
 
 4  federal funds in the 2010 school year, but then in 2011  
 
 5  it's about $99. 
 
 6      Q.    Okay.  If I can ask you to turn to Trial  
 
 7  Exhibit 1518, please.   
 
 8            And this is another declaration that you  
 
 9  submitted in this case, the Supplemental Declaration in  
 
10  Opposition of Summary Judgment, correct? 
 
11      A.    Correct. 
 
12      Q.    If I can ask you to turn to the fourth page  
 
13  of your prior declaration.  Paragraph 11, you refer to  
 
14  House Bill 1573, which created a new grant program  
 
15  called the Building Bridges Program, correct? 
 
16      A.    Yes. 
 
17      Q.    And you go on to identify that as a bill to  
 
18  identify students at risk of dropping out or who have  
 
19  dropped out, and provide those students with the  
 
20  assistance and support needed to facilitate the  
 
21  continuation of their education, correct? 
 
22      A.    Yes. 
 
23      Q.    And then line 14, when you state that the  
 
24  Legislature appropriated $5 million for the 08-09  
 
25  biennium to implement said Substitute House Bill 1573,  
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 1  correct? 
 
 2      A.    Correct. 
 
 3      Q.    The following Legislature, though, for the  
 
 4  09-11 biennium, they cut that $5 million out, correct? 
 
 5      A.    I don't believe they cut it entirely but they  
 
 6  reduced the program. 
 
 7      Q.    If I could ask you to look at Exhibit 56,  
 
 8  please.  Second page.   
 
 9      A.    Yes. 
 
10      Q.    And then there's under Program  
 
11  Elimination/Suspension, the third line down, says  
 
12  Building Bridges Grant? 
 
13      A.    Yes.  That was what the Governor proposed.   
 
14  That's not the final legislative budget. 
 
15      Q.    Okay.  What was the final legislative --  
 
16      A.    Do you mind if I look?   
 
17      Q.    Oh, oh.  Please.  Please.  Please. 
 
18      A.    I want to refresh my memory.  (Referring.)   
 
19  It was reduced by 75 percent.   
 
20      Q.    So it was the $5 million program that you  
 
21  were referring to in Trial Exhibit 1518 that was then  
 
22  reduced to 125 -- or 1.25 million?   
 
23      A.    Sounds right. 
 
24      Q.    Okay.  I know I'm not supposed to do math in  
 
25  public.   
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 1            MR. AHEARNE:  Your Honor, I would move to  
 
 2  admit Exhibit 1518, please. 
 
 3            THE COURT:  Exhibit 1518 is offered. 
 
 4            MS. BASHAW:  No objection. 
 
 5            THE COURT:  1518 is admitted. 
 
 6                     EXHIBIT ADMITTED 
 
 7  BY MR. AHEARNE: 
 
 8      Q.    If I could ask you to, please, go back to  
 
 9  your friend, Exhibit 43, the declaration -- the other  
 
10  declaration you submitted in opposition to summary  
 
11  judgment.  And ask you to, please ,turn to page 10. 
 
12            In paragraph 24, you note that the 2007  
 
13  Legislature mandated that by September 2008 the  
 
14  Governor and Legislature will have recommendations  
 
15  about how to best improve the program of Basic  
 
16  Education and the potential means of fully funding that  
 
17  program, and you reference Bill 527.   
 
18            Do you see that? 
 
19      A.    Yes. 
 
20      Q.    That bill was the bill that set up the Basic  
 
21  Education Finance Task Force, correct? 
 
22      A.    Correct. 
 
23      Q.    And at the time you submitted the  
 
24  declaration, that was true, correct? 
 
25      A.    Correct. 
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 1      Q.    After you submitted that declaration, though,  
 
 2  the Legislature changed the statute to make it a  
 
 3  December due date, correct? 
 
 4      A.    Correct. 
 
 5      Q.    And, in fact, the Basic Ed Task Force didn't  
 
 6  meet the December due date either.  They submitted  
 
 7  their report in January, correct? 
 
 8      A.    January sounds right. 
 
 9      Q.    And we talked -- we've -- why is having the  
 
10  report by September of '08 important?  For example,  
 
11  when does the Governor prepare her budget? 
 
12      A.    The Governor generally releases her budget in  
 
13  around mid- to late-December.  And so the preparation  
 
14  starts biennial year, generally in September. 
 
15      Q.    So for that report to have any practical  
 
16  impact on the Governor's impact of her development of  
 
17  her budget, she actually did need it in September of  
 
18  2008 as the original statute had contemplated, correct? 
 
19      A.    That would have timed it so that it would  
 
20  have been with our budget development. 
 
21      Q.    Okay.  And then the Basic Ed Task Force  
 
22  report, that did come out, did identify how the state  
 
23  would fully fund the program it was proposing? 
 
24      A.    Not to my recollection. 
 
25      Q.    Okay.  If I could ask you to turn to one page  
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 1  prior in the same declaration of yours.   
 
 2            Your paragraph 22, you list several bills  
 
 3  that were passed by the, for example, the '07  
 
 4  legislative session? 
 
 5      A.    Yes. 
 
 6      Q.    And the first bill is House Bill 1906 for  
 
 7  improving math and science education.   
 
 8            Do you see that? 
 
 9      A.    Yes. 
 
10      Q.    The '09 Legislature, though, suspended  
 
11  several sessions of that section 11, 7, and 16,  
 
12  correct?   
 
13      A.    I don't know specific section references but  
 
14  that sounds --  
 
15      Q.    They suspended several sections of it,  
 
16  correct? 
 
17      A.    Correct. 
 
18      Q.    And they also reduced or eliminated funding  
 
19  for several items under that bill, correct? 
 
20      A.    Correct. 
 
21      Q.    Another one you list is Bill 5841 for  
 
22  Enhancing Student Learning Opportunities and  
 
23  Achievement.   
 
24            Do you see that? 
 
25      A.    Yes. 
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 1      Q.    What the '07 Legislature did, the '09  
 
 2  Legislature, though, eliminated funding for, at least,  
 
 3  the K-3 and the ELL projects, correct? 
 
 4      A.    I believe it did.  (Reviewing.)  Which  
 
 5  projects did you mention? 
 
 6      Q.    The K-3 and then the ELL projects. 
 
 7      A.    Okay.  The ELL, right.  The K-3 was halted is  
 
 8  the language, so that was stopped.  And then I'm trying  
 
 9  to remember the ELL.  I believe it was stopped.   
 
10      Q.    It's says bilingual maybe there? 
 
11      A.    I have the -- (Reviewing.)  Yes, it was  
 
12  discontinued, as well. 
 
13      Q.    Okay.  The last example, two more down, Bill  
 
14  5955.  The Educator Preparation Professional  
 
15  Development Compensation, do you see that? 
 
16      A.    Yes. 
 
17      Q.    The '09 Legislature, however, for example,  
 
18  discontinued the funding for the math and science  
 
19  teacher professional development, correct? 
 
20      A.    Yes. 
 
21      Q.    If I can ask you to turn to Trial Exhibit  
 
22  239, please, which is 2261. 
 
23            If I could ask you, first, just to turn to  
 
24  page 16, please, lines three through 13 that are  
 
25  crossed out.   
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 1            It has the formula for the 49 certificated  
 
 2  instructional per 1,000 FTE.  K through 3 kids, 46.   
 
 3  For 4 through 12, for administrators, the 16 and 57  
 
 4  100th's classified, that funding program amount? 
 
 5      A.    Yes. 
 
 6      Q.    Is it your understanding while working with  
 
 7  bills, that this means that those sections of the  
 
 8  current funding formula are deleted? 
 
 9      A.    They are given -- I would have to cross- 
 
10  reference the effective date of that section, but that  
 
11  would be removing that language from statute. 
 
12      Q.    And if you read then, though, on lines 14  
 
13  through 17 -- and I'll confess, I'm just trying to  
 
14  understand how this piece is together.   
 
15            It says, "To the extent the Legislature  
 
16  doesn't implement a substitute or change it, last  
 
17  year's funding formula still applies," correct? 
 
18      A.    Correct. 
 
19      Q.    So even if you cross out on 2261, the 46 for,  
 
20  et cetera, until the Legislature does something  
 
21  different, last year's numbers still apply, correct? 
 
22      A.    Yes. 
 
23            MR. AHEARNE:  Okay.  Your Honor, I notice  
 
24  we're at the noon break.  Should I --  
 
25            THE COURT:  This would be an opportune time  
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 1  for us to take our recess counsel.   
 
 2            We will be in recess until 1:30 this  
 
 3  afternoon and then continue with cross-examination of  
 
 4  Ms. Salvi.   
 
 5            Court will be at recess. 
 
 6            MR. AHEARNE:  Thank you, Your Honor.   
 
 7            (Whereupon the noon recess was taken.) 
 
 8                         --oOo-- 
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 1                   Seattle, Washington 
 
 2                Thursday, October 15, 2009 
 
 3              Afternoon session.  1:30 p.m. 
 
 4                         --oOo-- 
 
 5            THE COURT:  Good afternoon.  Please be  
 
 6  seated.   
 
 7                And, Ms. Salvi, if you would please  
 
 8  retake the stand.  You may be seated.   
 
 9                And, Mr. Ahearne, at your convenience.           
 
10            MR. AHEARNE:  Okay.  The first part is not  
 
11  going to be convenient because I have to admit I made a  
 
12  mistake. 
 
13            THE COURT:  Okay. 
 
14            MR. AHEARNE:  When I was refreshing  
 
15  Ms. Salvi's recollection about the $511 NERC number and  
 
16  the $1,082 NERC number from the PowerPoint presentation  
 
17  that I said was in an exhibit that was admitted, I  
 
18  mixed up this September 29 presentation with that  
 
19  September 29 presentation.  The piece of paper I used  
 
20  is not in Exhibit 695, which is the exhibit that's  
 
21  admitted.   
 
22                Those exact same numbers, the $511  
 
23  number and the 1,082 number are on slide 25 of Exhibit  
 
24  695, but slide 5 is from a different presentation  
 
25  that's the same day.  So I errored. 
 
 
   
                                                                      5135 
 
 1            THE COURT:  All right.  So --  
 
 2            MR. AHEARNE:  So I don't know how we want to  
 
 3  address -- 
 
 4            THE COURT:  Is the illustrative exhibit that  
 
 5  you showed Ms. Salvi, is that from an exhibit? 
 
 6            MR. AHEARNE:  Well, it's not -- it's from  
 
 7  another presentation that was done at that same 3C  
 
 8  meeting.  It's not an exhibit that's been admitted,  
 
 9  no.   
 
10                And, remember, we had this issue with  
 
11  the exhibits because they weren't generated until  
 
12  September 2009.  So none of them are actually on the  
 
13  August or September -- August ER 904s.   
 
14                I'm happy to have those questions and  
 
15  answers about the $1,082 number and $511 number  
 
16  stricken and then I can ask them again from the slide  
 
17  with those numbers on Exhibit 695. 
 
18            THE COURT:  Why don't you ask them on -- I  
 
19  don't know if they need to be stricken, you can --  
 
20                Ms. Bashaw?   
 
21            MR. AHEARNE:  I messed up, and I'm happy to  
 
22  do whatever the state wants me to do on this. 
 
23            MS. BASHAW:  And I wasn't here for the brief  
 
24  moment in time when this exhibit and this issue came  
 
25  up.  I think that we would just renew our previous  
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 1  objections and ask the court to do what it believes is  
 
 2  appropriate in order to get the information that it  
 
 3  needs to rule on this case. 
 
 4            THE COURT:  Well, what I think would be  
 
 5  appropriate is for Mr. Ahearne to supplement the record  
 
 6  with questioning from the admitted exhibit, and you can  
 
 7  simply inquire as to whether the figures that were  
 
 8  shown earlier are confirmed by the admitted exhibit,  
 
 9  and that should rectify the problem, Mr. Ahearne.   
 
10                I thank you for your candor to the court  
 
11  and counsel. 
 
12  BY MR. AHEARNE:  
 
13      Q.    So, if I can ask you to, please, look at  
 
14  Exhibit 695.  And it should be supplemented -- added to  
 
15  your notebook.   
 
16            Handing you Exhibit 695, slide 25.  Do you  
 
17  have that in front of you? 
 
18      A.    Yes. 
 
19      Q.    And the title of this is Material, Supplies,  
 
20  Operating Costs, the MSOCs? 
 
21      A.    Yes. 
 
22      Q.    And that's the new acronym for what used to  
 
23  be called NERCs, correct? 
 
24      A.    Correct. 
 
25      Q.    And looking under line 10, under Total,  
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 1  there's a $511 number.   
 
 2            Do you see that? 
 
 3      A.    Yes. 
 
 4      Q.    And is it your understanding that's what the  
 
 5  current NERC formula produces? 
 
 6      A.    When it is turned into a per-student number,  
 
 7  yes. 
 
 8      Q.    All right.  And then there's a $1,082 number  
 
 9  next to that under District Expenditures on Basic  
 
10  Education, do you see that? 
 
11      A.    Yes. 
 
12      Q.    Is it your understanding that that's the  
 
13  actual expenditures that are reported by school  
 
14  districts for those items? 
 
15      A.    It's not expenditures reported by school  
 
16  districts.  The accounting system doesn't capture the  
 
17  data in these elements, but it was based on a survey of  
 
18  school districts. 
 
19      Q.    Okay.  Okay. 
 
20            MR. AHEARNE:  Your Honor, that covers  
 
21  everything that I was covering with that one.   
 
22                With Your Honor continuing to look at  
 
23  this page causes me to delay. 
 
24            THE COURT:  I'm sorry.  I'm just trying to  
 
25  relate the prior figures to what's on here. 
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 1            MR. AHEARNE:  Oh, Your Honor, I was simply  
 
 2  looking -- if you look at line 10. 
 
 3            THE COURT:  Right.  No, I have it now.  I was  
 
 4  looking at the numbers underneath that and trying to  
 
 5  relate those two.   
 
 6                But that's fine.  Thank you, counsel. 
 
 7            MR. AHEARNE:  All right. 
 
 8                And, also, while I'm doing housekeeping  
 
 9  things, I would move to admit Exhibit 355, which is the  
 
10  30B6 Notice with respect to --  
 
11            THE COURT:  Exhibit 355 is offered. 
 
12            MS. BASHAW:  I'm sorry.  I was going back to  
 
13  Your Honor's staring at that exhibit.  I missed that. 
 
14            THE COURT:  This is the 30B6 Notice of  
 
15  Deposition. 
 
16            MS. BASHAW:  No objection. 
 
17            THE COURT:  355 is admitted. 
 
18                     EXHIBIT ADMITTED 
 
19  BY MR. AHEARNE: 
 
20      Q.    Now, moving back to Exhibit 239, which is  
 
21  House Bill 2261 where we left off before lunch. 
 
22      A.    Yes. 
 
23      Q.    Do you have that in front of you? 
 
24      A.    Yes. 
 
25      Q.    If I can ask you to turn to page eight at the  
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 1  bottom where it says Page eight, please.  And then  
 
 2  lines six through 10 where it refers to, "Hours shall  
 
 3  be increased to at least 1,080 instructional hours for  
 
 4  students enrolled in each of grades 7 through 12."   
 
 5            Do you see that? 
 
 6      A.    Yes. 
 
 7      Q.    Does 2261 specify when those hours will be  
 
 8  increased? 
 
 9      A.    I'm recalling a different section of the  
 
10  legislation that specifies they will be increased when  
 
11  the Legislature takes action to do so.  But I would  
 
12  have to look in here to find that reference. 
 
13      Q.    Okay.  Would that be -- if you read a little  
 
14  further when it talks about, "In accordance with it's  
 
15  implementation schedule adopted by the Legislature," is  
 
16  that -- 
 
17      A.    Oh, yeah, there it is. 
 
18      Q.    That's what you were referring to? 
 
19      A.    Yes.  That's what I was referring to.  Thank  
 
20  you. 
 
21      Q.    So 2216 doesn't specify when the  
 
22  instructional hours will actually be increased; is that  
 
23  correct? 
 
24      A.    Correct. 
 
25      Q.    If I ask you to look at lines 11 through 14  
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 1  where it talks about, "Kindergarten hours shall be  
 
 2  increased to at least 1,000 instructional hours," do  
 
 3  you see that? 
 
 4      A.    Yes. 
 
 5      Q.    And then it refers to an implementation  
 
 6  schedule.   
 
 7            Does 2261 specify when kindergarten  
 
 8  instructional hours will actually be increased? 
 
 9      A.    I'm seeing if that section was -- I would  
 
10  have to cross-reference to that section of the bill.  I  
 
11  do not believe it does, but -- 
 
12      Q.    Actually, if you look at pages 17 through 18,  
 
13  I think that's what you were looking for.   
 
14      A.    Thank you. 
 
15      Q.    That's section .315.   
 
16            And then lines 21 through 22 where it says,  
 
17  "Funding for voluntary all-day kindergarten programs  
 
18  should be phased in."  And if you turn to page 18, line  
 
19  14, it says, "subject to funds appropriated."   
 
20      A.    Yes. 
 
21      Q.    So going back to the part of 2261 that says,  
 
22  "Kindergarten hours shall be increased to at least  
 
23  1,000 instructional hours," does 2261 specify when  
 
24  those hours will be increased? 
 
25      A.    It does not specify when, on a statewide  
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 1  basis, those hours will be increased. 
 
 2      Q.    Okay.  Lines 19 through 22, still on page  
 
 3  eight, talk about "instruction that provides students  
 
 4  the opportunity to complete 24 credits for high school  
 
 5  credit graduation," do you see that? 
 
 6      A.    Yes. 
 
 7      Q.    Does 2261 specify when that 24-hour credit  
 
 8  program will take place? 
 
 9      A.    Well, it talks about the State Board.  I'm  
 
10  looking for that cross-reference. 
 
11      Q.    Doesn't that also reference a "phase-in  
 
12  implementation" --  
 
13      A.    It's does. 
 
14      Q.    -- "as established by the Legislature"? 
 
15      A.    Oh, by the Legislature.  Yeah, so it does not  
 
16  have a specific date. 
 
17      Q.    If I can ask you to turn to page nine, lines  
 
18  12 through 15, refer to "180 half days of kindergarten  
 
19  to be increased to a minimum of 180 school days."   
 
20            Do you see that? 
 
21      A.    I'm sorry.  Page reference again?   
 
22      Q.    Page nine. 
 
23      A.    Uh-huh. 
 
24      Q.    Lines 12 through 15. 
 
25      A.    Okay. 
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 1      Q.    Does 2261 specify when the 180 half days will  
 
 2  be increased to 180 full days? 
 
 3      A.    No. 
 
 4      Q.    If I can ask you to please turn to page 12,  
 
 5  please.  Lines 11 through 16 talk about a formula for  
 
 6  Basic Education, "Instructional allocations shall be  
 
 7  based on minimum staffing and nonstaff costs the  
 
 8  Legislature deems necessary to support instruction and  
 
 9  operations and prototypical schools."   
 
10            Do you see that? 
 
11      A.    Yes. 
 
12      Q.    And then later on lines 28 through 31, "The  
 
13  first ELL allocation shall be further adjusted for  
 
14  small schools and other factors." 
 
15            Do you see that? 
 
16      A.    Yes. 
 
17      Q.    Does 2261 specify what the specifics of that  
 
18  funding formula are going to be, the values that go in? 
 
19      A.    It does not specify values. 
 
20      Q.    Does it specify when the new funding formula  
 
21  will take effect? 
 
22      A.    It specifies a time at which it would be  
 
23  fully implemented, the 2018 that you referenced  
 
24  earlier, but it does not specify a date in which it  
 
25  would start. 
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 1      Q.    Okay.  And sitting here today, do we even  
 
 2  know what that funding formula is going to be with the  
 
 3  values? 
 
 4      A.    We do not know the values.  The structure of  
 
 5  this is outlined in this section of the bill, so it  
 
 6  changed to the prototype school model and put in new  
 
 7  elements, and the Funding Formula Technical Group is  
 
 8  working on the details of how that could be  
 
 9  operationalized and be used as a distribution formula.   
 
10            And then there are other -- the Quality  
 
11  Education Council and others that are looking -- and  
 
12  the Funding Formula Technical Work Group are both  
 
13  looking at phase-in plans.  They have been tasked with  
 
14  the duty this fall. 
 
15      Q.    If I understand correctly, these working  
 
16  groups and the council, et cetera, they're going to be  
 
17  making recommendations to the Legislature? 
 
18      A.    To the Legislature. 
 
19      Q.    And then either 2010 or 11 or some  
 
20  Legislature is going to decide what to accept, what to  
 
21  reject, or what to modify.   
 
22      A.    Yes.  That will be done by legislative  
 
23  action. 
 
24      Q.    All right.  If I could ask you to turn to  
 
25  page 46, please.   
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 1            Lines 24 through 29 talks about a  
 
 2  distribution formula for allocating state funds to  
 
 3  school districts for the transportation of students to  
 
 4  and from school.   
 
 5            Do you see that? 
 
 6      A.    Yes. 
 
 7      Q.    Is that the new transportation funding  
 
 8  formula that you were testifying about earlier which  
 
 9  will take -- at least under this bill, is supposed to  
 
10  start being phased in by the 2013-2014 school year? 
 
11      A.    Yes, that is discussing that formula.   
 
12            I'm looking to see, there may be other  
 
13  sections in this bill that also deal with the  
 
14  transportation formula. 
 
15      Q.    But this section is dealing with what we were  
 
16  talking about earlier this morning.   
 
17      A.    Yes. 
 
18      Q.    All right.  And, last, if I could ask you to  
 
19  turn to page 58.   
 
20            Lines three through six talks about an  
 
21  enhanced salary allocation model being developed.   
 
22            Do you see that? 
 
23      A.    Yes. 
 
24      Q.    Can you tell me, does 2261 specify when a new  
 
25  salary allocation model will take affect? 
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 1      A.    It does not.  This section establishes a  
 
 2  workgroup that would report by December 1st, 2012,  
 
 3  would be when the workgroup would make its report to  
 
 4  the Legislature. 
 
 5      Q.    And then the Legislature will review that  
 
 6  report and decide what, if anything, it wants to do,  
 
 7  correct? 
 
 8      A.    Correct. 
 
 9      Q.    All right.  You mentioned several  
 
10  workgroups.   
 
11            Are these the kinds of workgroups, when you  
 
12  were talking with Ms. Bashaw, that you're involved in? 
 
13      A.    Yes. 
 
14      Q.    You joked about job security.   
 
15      A.    Yeah. 
 
16      Q.    Okay.  If I could ask you to turn to Exhibits  
 
17  591 and 592, please.   
 
18            It's, unfortunately, the last exhibit in one  
 
19  big fat notebook and then the first in another.   
 
20  Volumes 43 and 44. 
 
21            And Exhibit 591 is a pretty, color timeline  
 
22  with a bunch of tasks under 2261.  And then exhibit --  
 
23  and these have both been admitted already.  And Exhibit  
 
24  592 is the same boxes but spread out with bigger print  
 
25  so I could read them easier.   
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 1            So if I could ask you to turn to Exhibit 592,  
 
 2  please.  On page two, in parens -- at the bottom of  
 
 3  page 2, parens, entitled December 2009 Funding  
 
 4  Workgroup.   
 
 5            Do you see that? 
 
 6      A.    Yes. 
 
 7      Q.    Okay.  I've got, basically, the same question  
 
 8  on several of these workgroups.   
 
 9            This funding workgroup, under 2261, is making  
 
10  a recommendation to whom? 
 
11      A.    The report pull -- let me pull out 2261.  I  
 
12  believe the report is --  
 
13      Q.    Is it to the Legislature? 
 
14      A.    To the Legislature.  I'm also looking to see  
 
15  if it's -- this is a group that is overseen by the  
 
16  Quality Education Council.  I don't -- which exhibit  
 
17  was 2261? 
 
18      Q.    239 I think. 
 
19      A.    Yes. 
 
20      Q.    Yes, 239. 
 
21      A.    "The recommendations are submitted to the  
 
22  Legislature.  The group is overseen and monitored by  
 
23  the Quality Education Council and the Legislature." 
 
24      Q.    Okay.  So at least the funding workgroup  
 
25  that's shown on page two, they make recommendations to  
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 1  the Legislature, correct? 
 
 2      A.    Correct. 
 
 3      Q.    And it -- then the Legislature -- it would  
 
 4  then be the 2010 Legislature will decide what to do  
 
 5  with the study and what to implement, correct? 
 
 6      A.    Correct. 
 
 7      Q.    If I could ask you to turn to page six, and  
 
 8  we're in the timeline of Exhibit 519.   
 
 9            Quality Education Council making some  
 
10  recommendations, do you see that? 
 
11      A.    Yes. 
 
12      Q.    And those are recommendations that QEC will  
 
13  make to the Legislature? 
 
14      A.    Correct. 
 
15      Q.    And then 2010, the Legislature decides what  
 
16  to do with those recommendations.   
 
17      A.    Yes. 
 
18      Q.    And do you have an understanding as to  
 
19  whether the Quality Education Council is supposed to  
 
20  meet no more than four times a year starting in 2010? 
 
21      A.    Okay.  What was the question? 
 
22      Q.    Do you have an understanding whether there's  
 
23  any provision of 2261 as to the Quality Education  
 
24  Council not being allowed to meet more than four times  
 
25  a year in 2010. 
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 1      A.    There's a provision that they shall meet in  
 
 2  2009, fiscal year 2009.  They could meet as often as  
 
 3  necessary.  Subsequent years, no more than four times  
 
 4  per year. 
 
 5      Q.    Okay.  If I could ask you to turn to page 12,  
 
 6  please, of this timeline.  Under July of 2010, there's  
 
 7  a local finance workgroup. 
 
 8            Do you see that? 
 
 9      A.    Yes. 
 
10      Q.    And that workgroup makes its recommendations  
 
11  to the Legislature? 
 
12      A.    It makes it to the Legislature, there could  
 
13  be other bodies it reports to as well, but to the  
 
14  Legislature, yes. 
 
15      Q.    Ultimately, they go to the Legislature.  It  
 
16  might go to the Quality Education Council first, but,  
 
17  ultimately, the recommendations go to the Legislature  
 
18  to decide what, if anything, to do with them; is that  
 
19  correct? 
 
20      A.    Yes. 
 
21      Q.    If I could ask you to turn to page 25.   
 
22  There's a Compensation Workgroup in July of 2011.   
 
23            Do you see that? 
 
24      A.    Yep. 
 
25      Q.    And would my understanding be correct that  
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 1  this Compensation Workgroup makes recommendations to  
 
 2  either the QEC directly or to the Legislature directly,  
 
 3  but, ultimately, the recommendations get made to the  
 
 4  Legislature? 
 
 5      A.    Yes. 
 
 6      Q.    And the Legislature then -- I guess that  
 
 7  would be the 2011 -- the session that ends before July  
 
 8  of 2011, right, the normal session for the Legislature? 
 
 9      A.    The July 1 is the start date. 
 
10      Q.    So that work would be just starting in July  
 
11  of 2011.  It doesn't even finish by then.   
 
12      A.    Until December 1st, 2012 is the report date. 
 
13      Q.    Okay.  And so that would then be for the 2013  
 
14  Legislature to consider.   
 
15      A.    Correct. 
 
16      Q.    Okay.  If I could ask you then to turn to  
 
17  page 30, please.   
 
18            Under September of 2011, where the state's  
 
19  new prototypical school funding formula take affect for  
 
20  distributing funds to be implemented to the extent  
 
21  technical details have been adopted by the Legislature. 
 
22            Do you see that? 
 
23      A.    Yes. 
 
24      Q.    Is my understanding correct that those  
 
25  technical details have not been adopted by the  
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 1  Legislature as of yet, correct? 
 
 2      A.    Not as of yet.  That is a large part of the  
 
 3  work that is being done by the Funding Formula  
 
 4  Technical Workgroup and the Quality Education Council  
 
 5  this fall. 
 
 6      Q.    And so this September 11 or September 1, 2011  
 
 7  date is premised on the Legislature, either the 2010 or  
 
 8  2011 Legislature having actually received  
 
 9  recommendations, made conclusions, and adopted  
 
10  something to implement, correct? 
 
11      A.    Correct? 
 
12      Q.    If I could ask you to turn to page 34,  
 
13  please.   
 
14            In December of 2011 it talks, again, about  
 
15  this Local Finance Workgroup and options.   
 
16            Do you see that? 
 
17      A.    Yes. 
 
18      Q.    And those options, are those recommendations  
 
19  that are made either to the QEC or directly to the  
 
20  Legislature? 
 
21      A.    Yes. 
 
22      Q.    And the Legislature then decides what, if  
 
23  any, of those options, recommendations it wants to  
 
24  implement? 
 
25      A.    Correct. 
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 1      Q.    If I could ask you to turn to page 46,  
 
 2  please.   
 
 3           Under Compensation Workgroup, this is the --  
 
 4  is this the report of that Compensation Workgroup we  
 
 5  talked about earlier that gets submitted, or the  
 
 6  beginning? 
 
 7      A.    Yes, it's the report. 
 
 8      Q.    And so the report makes recommendations to  
 
 9  the 2013 Legislature? 
 
10      A.    Correct. 
 
11      Q.    And then the 2013 Legislature decides what,  
 
12  if anything, it wants to do with those recommendations  
 
13  on compensation, correct? 
 
14      A.    Correct. 
 
15      Q.    And the last question on page 55, for  
 
16  September 2013, new pupil transportation funding  
 
17  formula takes affect to be phased-in.   
 
18            Do you see that? 
 
19      A.    Yes. 
 
20      Q.    And has a phase-in been adopted yet? 
 
21      A.    No, it has not been adopted, and the one  
 
22  point I would make on this slide is September 1, 2003  
 
23  is the last date at which the phase-in would start,  
 
24  according to the language of 2261.  It could be done --  
 
25  started sooner. 
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 1      Q.    And I think you said 2003.  You meant 2013? 
 
 2      A.    2013.  Thank you. 
 
 3      Q.    And you said it could be started earlier if  
 
 4  the Legislature does something sooner, correct? 
 
 5      A.    Correct. 
 
 6            MR. AHEARNE:  That's all I have, Your Honor. 
 
 7            THE COURT:  Thank you, Mr. Ahearne.   
 
 8                Ms. Bashaw, redirect examination?   
 
 9                   REDIRECT EXAMINATION 
 
10  BY MS. BASHAW: 
 
11      Q.    Ms. Salvi, if you could just stay with  
 
12  Exhibit 592, and go back to page 30. 
 
13            The last sentence of this box says "Redefine  
 
14  program and funding intended to be fully implemented by  
 
15  2018," is that language right out of 2261, essentially? 
 
16      A.    I believe it is, yes. 
 
17      Q.    So by 2018, except for those provisions of  
 
18  2261 that have other dates by which something must be  
 
19  done, fully implemented, it has to be done by 2018. 
 
20      A.    Yes. 
 
21      Q.    You are getting surrounded by binders.   
 
22  Okay.  Let's see what numbers you have in front of  
 
23  you.   
 
24            So do you have 695 in there? 
 
25      A.    No, I don't think so. 
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 1      Q.    All right.  It would be in here? 
 
 2      A.    Oh, 695? 
 
 3      Q.    So looking at Exhibit 695, you recall that  
 
 4  Mr. Ahearne was asking you questions on slide 25? 
 
 5      A.    I'm sorry, I don't have 695. 
 
 6            MS. BASHAW:  Your Honor, may I hand Ms. Salvi  
 
 7  my copy of 695? 
 
 8            THE COURT:  Certainly. 
 
 9            THE WITNESS:  Sorry. 
 
10            THE COURT:  It should be in 50.  It should be  
 
11  the last exhibit in volume 50. 
 
12  BY MS. BASHAW: 
 
13      Q.    That's fine, Ms. Salvi.  I'll hand you my  
 
14  copy of Exhibit 695.   
 
15      A.    Sorry.  Oh, I found it.  Sorry.  I'm sorry.   
 
16  Got it. 
 
17      Q.    So looking at slide 25.   
 
18      A.    Yes. 
 
19      Q.    And Mr. Ahearne was asking you questions  
 
20  about the MSOCs, or NERCs as we've known them.  And you  
 
21  indicated that the numbers under the District  
 
22  Expenditure columns were based on a survey.   
 
23            What are you referring to? 
 
24      A.    This type of analysis was originally done  
 
25  under the Basic Education Finance Task Force work, and  
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 1  when these -- you know, right now, the state provides  
 
 2  funding on the Non-Employee Related Costs as one lump  
 
 3  sum.   
 
 4            As that group was looking at more discrete  
 
 5  categories, there was interest in knowing the  
 
 6  expenditures and districts in those categories, but the  
 
 7  accounting system did not support that.  So, my  
 
 8  understanding is that the Superintendent's Office then  
 
 9  did a survey of school districts that they reported  
 
10  back to the Superintendent's Office on how their  
 
11  expenditures fit in those categories. 
 
12      Q.    So we don't have this directly from the  
 
13  accounting records? 
 
14      A.    Correct. 
 
15      Q.    All right.  So if you could look at Exhibit  
 
16  124, which is the binder right by your foot, right  
 
17  underneath you. 
 
18            THE COURT:  I'm sorry?   
 
19            MS. BASHAW:  124, Your Honor. 
 
20  BY MS. BASHAW: 
 
21      Q.    Go to page 10.   
 
22            Is this what you were referring to in terms  
 
23  of the Basic Education Task Force had that already  
 
24  identified, essentially, the same number that we saw  
 
25  there in Exhibit 695? 
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 1      A.    Yes. 
 
 2      Q.    The 1,086? 
 
 3      A.    Yes. 
 
 4      Q.    All right.  So this work had already been  
 
 5  done by the Task Force. 
 
 6      A.    Correct. 
 
 7      Q.    All right.  And Exhibit 695, has the QEC  
 
 8  adopted whatever proposal is contained within  
 
 9  Superintendent Dorn's PowerPoint here of Exhibit 695? 
 
10      A.    No, they have not.  The proposal was made at  
 
11  the last meeting and they did not take action on that. 
 
12      Q.    And what have they done as a result of the  
 
13  proposal? 
 
14      A.    They have asked for public comment back on  
 
15  that proposal.  And it led to a discussion about how  
 
16  they are going to manage their duty to have a  
 
17  rehabilitation plan.  So there was a discussion about  
 
18  it but there was not adoption in there.  There was not  
 
19  uniform opinion about it. 
 
20      Q.    Okay.  I want to just go back to  
 
21  transportation for a minute. 
 
22            THE COURT:  I'm sorry, which exhibit is this? 
 
23            MS. BASHAW:  356 and 357. 
 
24            THE COURT:  Thank you, counsel. 
 
25  BY MS. BASHAW: 
 
 
   
                                                                      5156 
 
 1      Q.    And let's go to page two of 356.   
 
 2            Down there under the description of option  
 
 3  two, The Expected Cost Model, do you see that? 
 
 4      A.    Yes. 
 
 5      Q.    And this is the model that got adopted in  
 
 6  2261? 
 
 7      A.    Correct. 
 
 8      Q.    And it says that "The formula computes the  
 
 9  average or expected expenditures with each school  
 
10  district by constructing a multiple regression equation  
 
11  that is adjusted for local site characteristics."   
 
12            Is that right?   
 
13      A.    Yes.   
 
14      Q.    So in terms of the example that Mr. Ahearne  
 
15  read from the document regarding Wenatchee and really  
 
16  12 miles, as opposed to within a radius mile, the  
 
17  expected cost model would adjust for that local site  
 
18  characteristic. 
 
19      A.    It would, and that difference of the radius  
 
20  mile or the shortest route was also changed in the  
 
21  statute to allow that reimbursement. 
 
22      Q.    Okay. 
 
23      A.    So that it would be an allowable expenditure  
 
24  that would be reflected in the district cost. 
 
25      Q.    Okay.  So let's flip to the next page of  
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 1  Exhibit 356.   
 
 2            And perhaps I just misheard the question, but  
 
 3  the expected cost model doesn't give a range of  
 
 4  coverage of expenditures between 85.7 and 94.6, does  
 
 5  it?  It's 94.6.   
 
 6      A.    94.6 on the statewide basis.  It compares the  
 
 7  statewide expenditures and the statewide revenues that  
 
 8  would be generated under that new allocation.  It would  
 
 9  be 94.6. 
 
10      Q.    Okay.  So it's not on a statewide average.   
 
11  It's not somewhere between 85 and 94.  It's expected,  
 
12  as an expected cost model, to cover 94.6 percent  
 
13  statewide.   
 
14      A.    Correct. 
 
15      Q.    Okay.  If you go to page 54 of Exhibit 356.   
 
16            There's a reference at the bottom of the page  
 
17  there that "In terms of implementation considerations,  
 
18  that the consultants indicated the time is needed for  
 
19  some school districts to make necessary operational  
 
20  changes."   
 
21            Do you see that? 
 
22      A.    Yes. 
 
23      Q.    And why do the districts need time to make  
 
24  operational changes? 
 
25      A.    There would be some districts that would have  
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 1  higher costs than what the expected cost model would  
 
 2  generate, and so by allowing a phase-in, it allows them  
 
 3  time to look at their routing, or their bell times as  
 
 4  often referred to.  So different ways to make their own  
 
 5  program more efficient so that the revenues that they  
 
 6  would generate would be more consistent with the  
 
 7  expenditures they have. 
 
 8      Q.    And we saw in both this report and Exhibit  
 
 9  357, for example, in Exhibit 357 of "Caution" on page  
 
10  31.   
 
11            You see that there where the JLARC is  
 
12  recommending, not just simply infusing, a 100 to  
 
13  whatever the figure might be into this current system? 
 
14      A.    Correct. 
 
15      Q.    And why is that? 
 
16      A.    That was because the sort of vast differences  
 
17  that they found in terms of how the current system  
 
18  reflected different costs at different districts.  Some  
 
19  were receiving more than 100 percent of -- the revenues  
 
20  exceeded the cost that that district had while other  
 
21  districts were at quite a range, you know, ranging from  
 
22  near 100 percent down to 65 percent.  So it was an  
 
23  equity issue.   
 
24            That was recognized by the Legislature, when  
 
25  they put in the one-time funding that it was to be  
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 1  generated based on the difference of where that  
 
 2  district was on this JLARC analysis so that those --  
 
 3  those were further behind received more of that  
 
 4  allocation. 
 
 5      Q.    And that's the 25 million that you referred  
 
 6  to? 
 
 7      A.    Correct. 
 
 8      Q.    All right.  And do you have binder 239 close  
 
 9  by?  I mean, excuse me, Exhibit 239. 
 
10      A.    Yes. 
 
11      Q.    If you could go to page 42 of House Bill  
 
12  2261, Exhibit 239.  Up there at the top, this is a  
 
13  continuation of an amendment to RCW 28A.160.150.   
 
14            Do you see that? 
 
15      A.    Yes. 
 
16      Q.    And, in fact, the Legislature has struck out  
 
17  of that statute the reference to one-radius mile from  
 
18  school, correct? 
 
19      A.    Correct. 
 
20      Q.    So is this part of what you were referring to  
 
21  in terms of -- as it relates to transportation, there  
 
22  are some concrete changes in 2261? 
 
23      A.    Yes.  On the next page it talks about the  
 
24  walking distance less than one mile.  So it's making  
 
25  that change from radius to a walking path. 
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 1      Q.    So you're referring now to page 43, amendment  
 
 2  to RCW 28A.160.160(5)? 
 
 3      A.    Correct. 
 
 4      Q.    And I believe you testified that, in fact, it  
 
 5  shows us there on page 46, under new section 311, that,  
 
 6  in fact, the last possible date for doing the phase-in  
 
 7  of the expected cost model, under the new legislation,  
 
 8  is the 2013-2014 school year? 
 
 9      A.    Yes. 
 
10      Q.    Let's see, if we could look at Exhibit 43. 
 
11            Mr. Ahearne was asking you questions about  
 
12  your declaration.   
 
13            Do you recall that? 
 
14      A.    Yes. 
 
15      Q.    All right.  And on page three, you say in  
 
16  paragraph eight, "It is the Legislature and not the  
 
17  Office of Superintendent of Public Instruction that is  
 
18  ultimately responsible for establishing the funding  
 
19  levels needed to fully fund the Basic Education  
 
20  Program." 
 
21            Do you see that sentence? 
 
22      A.    Yes. 
 
23      Q.    What does that mean? 
 
24      A.    The Superintendent has a role to make  
 
25  requests and such to the system but, ultimately, it's  
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 1  the Legislature's duty and ability to appropriate  
 
 2  funding and to defined and fund Basic Education. 
 
 3      Q.    Okay.  And up above in paragraph seven, you  
 
 4  indicate in the last sentence "Each biennium, the  
 
 5  Legislature fully funds these Basic Education costs as  
 
 6  forecasted and adjust for actual enrollment in  
 
 7  supplemental appropriations."   
 
 8            What is that referring to? 
 
 9      A.    That is referring to the state's definition  
 
10  of Basic Education, the staffing ratios, and the  
 
11  Non-Employee Costs, and the other programs, so that  
 
12  each biennium the Legislature then will revisit those  
 
13  calculations, look at the new student enrollment,  
 
14  adjust for inflation, and other, you know, necessary  
 
15  changes in that formula, and then fully fund those  
 
16  formulas as they were set out in statute. 
 
17      Q.    Now, Mr. Ahearne was also asking you about  
 
18  Exhibit 2 to your declaration. 
 
19      A.    Yes. 
 
20      Q.    And on the third page there, within your  
 
21  Exhibit 2, that's the base salary model for  
 
22  instructional staff certified --  
 
23      A.    Certificated instructional staff, yes. 
 
24      Q.    Is there a document that we could look at  
 
25  that would tell us, essentially, by district what the  
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 1  average base salary is that the state pays for  
 
 2  districts for certified instructional staff? 
 
 3      A.    Yes.  And, actually in Exhibit 3, it outlines  
 
 4  this base, this first number by district.  So that's  
 
 5  one source to look at.   
 
 6            In the 1191 reports that OSPI does, these are  
 
 7  the Apportionment reports that detail out the  
 
 8  calculations.  That -- in those detailed calculations  
 
 9  that outlines that beginning number for each district  
 
10  and that district's staff mix experience so that you  
 
11  could get to an average salary that would then be  
 
12  allocated by the state for those districts. 
 
13      Q.    That's the 1191? 
 
14      A.    Yes. 
 
15            THE COURT:  Which exhibit, counsel?   
 
16            MS. BASHAW:  I think I'm in the right one.   
 
17  It's 636. 
 
18            THE COURT:  Thank you. 
 
19            MS. BASHAW:  That's one place to start, then  
 
20  it would be 633. 
 
21  BY MS. BASHAW: 
 
22      Q.    Okay.  Let's just look first at 633.   
 
23            Could you just tell us what 633 is? 
 
24      A.    633 is -- the first page is the calculations  
 
25  that were made of the Basic Education funding for that  
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 1  district.  That's on the next page two, it looks like  
 
 2  backup documents.  The third page is a backup to the  
 
 3  calculations.  The fourth page just has their name.   
 
 4  And then on the fifth page in is the 1191 report for  
 
 5  the 08-09 school year.  And I believe there are several  
 
 6  school year Apportionment reports that follow this that  
 
 7  were used for the calculations. 
 
 8      Q.    Okay.  So we're looking now -- if you look at  
 
 9  the bottom left-hand, turn it sideways, page, with the  
 
10  last five digits of 16547.   
 
11      A.    Yes. 
 
12      Q.    Okay.  And this is a sample 1191 report? 
 
13      A.    Yes. 
 
14      Q.    Okay.  And if you could just flip through --  
 
15  or just look at 633 through 645.   
 
16            Does that appear to you to be the same  
 
17  document for each of the focus districts in this case? 
 
18      A.    3645? 
 
19      Q.    Correct.   
 
20      A.    Yes.   
 
21            MS. BASHAW:  Respondents would offer Exhibits  
 
22  633 through 645.   
 
23            MR. AHEARNE:  Your Honor, I would object.   
 
24  This goes beyond the scope of redirect. 
 
25            MS. BASHAW:  I don't think Mr. Ahearne was  
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 1  asking about salaries, and I'm getting there. 
 
 2            MR. AHEARNE:  I was simply following up on  
 
 3  your questions. 
 
 4            MS. BASHAW:  Okay.  Well, I'm following up  
 
 5  again. 
 
 6            THE COURT:  Wasn't there examination with  
 
 7  respect to base salaries for teachers? 
 
 8            MR. AHEARNE:  And there was.  I made cross.   
 
 9  I did exhibits on the calculations.  She did with the  
 
10  most up to date.  Now using her introduced new exhibits  
 
11  isn't part of redirect of my cross. 
 
12            THE COURT:  Well, I think that we just  
 
13  referred to Exhibit 43, and I think this is some of the  
 
14  source material.  Or I think there was testimony this  
 
15  may be source material for the information provided in  
 
16  43. 
 
17            MR. AHEARNE:  And this was created long after  
 
18  Exhibit 43. 
 
19            THE COURT:  Well, 43 is the affidavit, but  
 
20  there are attachments to 43 which are the tables that  
 
21  were actually referred to both in direct, and I'm not  
 
22  sure about cross, actually. 
 
23            MR. AHEARNE:  Your Honor, these exhibits are  
 
24  for years, for example, including an 08-09 -- 
 
25            THE COURT:  Right.   
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 1            MR. AHEARNE:  -- and Exhibit 43 is the '07  
 
 2  declaration she did.  These were not part of, at least  
 
 3  if my understanding is correct, of what even existed at  
 
 4  the time she wrote Exhibit 43. 
 
 5            MS. BASHAW:  Well, and I don't want the court  
 
 6  to be confused.  These documents are not, specifically,  
 
 7  attached to the declaration but they do --  
 
 8            THE COURT:  I know that. 
 
 9            MS. BASHAW:  Okay. 
 
10            THE COURT:  I know that. 
 
11            MS. BASHAW:  They were offered by -- they  
 
12  were submitted by both sides as exhibits in the case.   
 
13  This is going to the questions around salaries, which  
 
14  Mr. Ahearne did ask Ms. Salvi.  And so, you know, I'm  
 
15  not going to talk about 08-09, but I'm going to ask  
 
16  some questions about salaries. 
 
17            THE COURT:  I'm going to allow it.  I think  
 
18  there was testimony both on direct and cross with  
 
19  respect to base salaries for teachers in different  
 
20  districts.  And these documents support that  
 
21  testimony.  I will allow it.  Overruled. 
 
22            MS. BASHAW:  So, again, we would offer  
 
23  Exhibits 633 through 645.   
 
24            THE COURT:  633 through 645, the objection is  
 
25  beyond the scope.  The objection is overruled.  633 and  
 
 
   
                                                                      5166 
 
 1  645, inclusive, are admitted. 
 
 2                    EXHIBITS ADMITTED 
 
 3  BY MS. BASHAW: 
 
 4      Q.     So, Ms. Salvi, if we could turn to 635,  
 
 5  which is for the Chimacum School District. 
 
 6      A.    Yes. 
 
 7      Q.    And I think if you turn to the page with the  
 
 8  last five digits 16652. 
 
 9      A.    Yes. 
 
10      Q.    And this part of the 1191 report was for the  
 
11  07-08 year.   
 
12            Would that tell you what the average salary  
 
13  is that's being paid out of State General Apportionment  
 
14  dollars, essentially, for certified instructional staff  
 
15  in the Chimacum District? 
 
16      A.    Yes.  On the line that is numbered A-2 down  
 
17  on that line, it -- this calculation shows the number  
 
18  of staff and then the salary.   
 
19            The base beginning number for that district  
 
20  is 32,746.  And then you take that times the staff mix,  
 
21  which would be 1.62672.  And in that case, it would be  
 
22  53,269. 
 
23      Q.    Okay.  So in the Chimacum District, their  
 
24  average state salary for instructional staff --  
 
25  certified instructional staff is 53,269? 
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 1      A.    Yes. 
 
 2      Q.    All right.  And you were looking at -- or you  
 
 3  said the number of staff.  Is that the 53,163 number  
 
 4  that you see there under A-2 or where are you looking  
 
 5  to that? 
 
 6      A.    Correct.  That's the number of staff units  
 
 7  that are generated from those staffing ratios.  So you  
 
 8  start with their enrollment.  You calculate the number  
 
 9  of units, and you apply the salaries. 
 
10      Q.    Okay.  So let's pick another one.  Let's go  
 
11  to Edmonds, which would be Exhibit 638. 
 
12           And you if you go to the page with the last  
 
13  five digits of 16815.   
 
14      A.    I'm sorry.  What was it, 16 --  
 
15      Q.    16815 in Exhibit 638. 
 
16      A.    Okay. 
 
17      Q.    So, again, we would take -- under the section  
 
18  A-2, you would multiple 32,941 by the mix factor of  
 
19  1.52996.  Is that how that works? 
 
20      A.    Yes. 
 
21      Q.    And what do you get for Edmonds? 
 
22      A.    50,398. 
 
23      Q.    Again, that would be the average salary for  
 
24  certified instructional staff that the state pays for  
 
25  for the Edmonds District. 
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 1      A.    Correct. 
 
 2      Q.    Let's go to 640.  And if you go to the last  
 
 3  three numbers of 16864. 
 
 4      A.    I'm sorry.  Which school district? 
 
 5      Q.    We're in Exhibit 639.   
 
 6      A.    39, sorry. 
 
 7      Q.    Did I misspeak?  Last five digits 16864. 
 
 8      A.    Okay. 
 
 9      Q.    If we were to do that same calculation for  
 
10  Issaquah, what number would we come up with? 
 
11      A.    48,364.53.  And these are all 2007-2008  
 
12  school year. 
 
13      Q.    And do you have -- let's see.   
 
14            In your notebook, what number do you end with  
 
15  in terms of the Trial Exhibit number? 
 
16      A.    645. 
 
17      Q.    So go to 645.  Yakima.  And if you go to the  
 
18  last five digits of 17172.   
 
19            So for Yakima, again, we would multiply  
 
20  32,746 by the average mix factor of 1.53732; is that  
 
21  right? 
 
22      A.    Yes. 
 
23      Q.    And that got us to what, Ms. Salvi? 
 
24      A.    50,341. 
 
25      Q.    And that's the average salary that the state  
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 1  pays for instructional staff in Yakima District for the  
 
 2  07-08 period? 
 
 3      A.    Yes. 
 
 4      Q.    Do you know how those numbers compare to what  
 
 5  we've heard testimony on on the OSPI personnel S-275  
 
 6  report? 
 
 7      A.    They --  
 
 8            MR. AHEARNE:  Your Honor, I would object on  
 
 9  foundation.  When I asked the exact same question, I  
 
10  got a foundation objection. 
 
11            MS. BASHAW:  I don't recall that. 
 
12            MR. AHEARNE:  I thought she had no knowledge  
 
13  of the market rates or anything like that. 
 
14            THE COURT:  I think she was asked to comment  
 
15  on the OSPI testimony; is that correct, or --  
 
16            MS. BASHAW:  No, I believe my objection was  
 
17  around --  
 
18            THE COURT:  On this report?   
 
19            MS. BASHAW:  No, what I recall -- well, from  
 
20  today or from --  
 
21            MR. AHEARNE:  Why don't we start over and  
 
22  then I can articulate it better. 
 
23            MS. BASHAW:  Okay. 
 
24            MR. AHEARNE:  It will be a simple foundation  
 
25  objection, Your Honor. 
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 1            THE COURT:  The question was whether this  
 
 2  witness knows the numbers compared to the testimony  
 
 3  from OSPI personnel. 
 
 4            MS. BASHAW:  Well -- well, I'm not going to  
 
 5  ask her about testimony.  I'm going to be asking about  
 
 6  an exhibit that she's familiar with. 
 
 7            THE COURT:  Okay. 
 
 8  BY MS. BASHAW: 
 
 9      Q.    Do we have Exhibit 66 near you? 
 
10            So, Ms. Salvi, if you could turn to page 164  
 
11  of Exhibit 66.   
 
12            First of all, this Exhibit 66, is this a  
 
13  document that you're familiar with? 
 
14      A.    Yes. 
 
15      Q.    And this is a document that you work with in  
 
16  the course of your responsibility at OFM? 
 
17      A.    Yes. 
 
18      Q.    This is the school district funding report.   
 
19      A.    Correct. 
 
20      Q.    All right.  So looking on page 164, under the  
 
21  Base Salary column, do you see that? 
 
22      A.    Yes. 
 
23      Q.    Okay.  Up above this is Table 34B, Certified  
 
24  Instructional Staff and all programs. 
 
25      A.    Yes. 
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 1      Q.    Who is that? 
 
 2      A.    This is what we also refer to as CIS staff,  
 
 3  so this is, primarily, teachers but would include  
 
 4  counselors, teacher librarians.  So those who are in an  
 
 5  instructional capacity that have a certification  
 
 6  requirement.  And when it says, In All Programs, so  
 
 7  this would be all of those staff throughout a district  
 
 8  regardless of fund source, whether they're funded with  
 
 9  state, local, federal, grant programs. 
 
10      Q.    Okay.  So what does the Base Salary column  
 
11  refer to?  What is that?  What makes up the Base Salary  
 
12  column? 
 
13      A.    The base salary here is the salary that is  
 
14  paid on the base contract in a school district.  So it  
 
15  is the equivalent in that school district of the state  
 
16  salary allocation model.  Many districts adopt the  
 
17  state salary allocation model.  Some have variation,  
 
18  but living within the requirements that the state  
 
19  provides.   
 
20            So this would be the base salary paid to  
 
21  those certificated instructional staff on average.  So  
 
22  in these calculations that were just done, the salary  
 
23  number was the beginning cell, and the second number  
 
24  that was taken times it was the staff mix.  That's the  
 
25  equivalent number in this report.  An average. 
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 1      Q.    It's equivalent to the Base Salary column? 
 
 2      A.    Yes. 
 
 3      Q.    Is there any TRI pay or supplemental pay in  
 
 4  the figures in the Base Salary column? 
 
 5      A.    No. 
 
 6      Q.    So would that most likely show up under this  
 
 7  Additional Salary column? 
 
 8            MR. AHEARNE:  Object.  Either she knows or  
 
 9  doesn't know, not a most likely. 
 
10            MS. BASHAW:  Okay.  I'll rephrase the  
 
11  question. 
 
12            THE COURT:  Sustained. 
 
13  BY MS. BASHAW: 
 
14      Q.    Do you know whether the TRI pay and  
 
15  supplemental pay, the additional pay that staff --  
 
16  certified instructional staff get is identified under  
 
17  the Average Additional Salary column? 
 
18      A.    It would be identified there, but I can't say  
 
19  that that includes the universe of TRI or supplemental  
 
20  pay.   
 
21            This data is a snapshot based on October 1st  
 
22  information.  And what I have heard from school  
 
23  districts is that number is what they know at the time  
 
24  in October, there may be other professional development  
 
25  days that come up throughout the year.  There may be  
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 1  reasons why it's different than the total universe of  
 
 2  supplemental or TRI pay. 
 
 3      Q.    So the numbers that you just ran, if you look  
 
 4  down below there for the district number 16049 for  
 
 5  Chimacum, when you were working with the 1191 report in  
 
 6  figuring out the state average salary, how does the  
 
 7  reference under Base Salary column in Exhibit 66  
 
 8  compare to the number that you ran out of the 1191  
 
 9  report? 
 
10      A.    It's essentially equivalent.  I could take  
 
11  mine out a couple more decimal points, but, rounded,  
 
12  it's the same number. 
 
13      Q.    Okay.  And if we flip over to Issaquah, the  
 
14  next page.  Issaquah was 48,423, and when you ran the  
 
15  number you got 48,634. 
 
16      A.    364. 
 
17      Q.    I'm sorry.  364.   
 
18            So what would account for the slight  
 
19  difference in those two numbers? 
 
20      A.    Well, the data in this report is based on the  
 
21  teachers that were -- and other certificated  
 
22  instructional staff that were employed on October 1st.   
 
23  There could be staffing changes.   
 
24            The 1191 report is updated throughout the  
 
25  year based on the district's staff mix experience.  So  
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 1  I would consider the 1191 the more accurate up-to-date  
 
 2  number.   
 
 3            So, it could be, given that the 1191 is  
 
 4  lower, there could have been additional teachers hired  
 
 5  during the year that had a lower staff mix for the  
 
 6  district on average.  There could be a number of  
 
 7  reasons.  But that's one that would come to mind. 
 
 8      Q.    Okay.  Ms. Salvi, in your questions with  
 
 9  Mr. Ahearne, he was asking you about some of the  
 
10  numbers for funding going up just simply based on  
 
11  inflation.   
 
12            Do you recall that? 
 
13      A.    Yes. 
 
14      Q.    And are there times in which the Legislature  
 
15  provides funding in addition to whatever it might have  
 
16  to provide because of inflation? 
 
17      A.    Yes.  There has been, in the 2008  
 
18  Supplemental Budget an increase in the dollar amount  
 
19  provided for the Non-Employee Related Costs.   
 
20            Another point in time, there was an increase  
 
21  that was provided for fuel prices.  That was -- those  
 
22  enhancements are on top of the sort of underlying  
 
23  mechanism to inflate by implicit price deflator. 
 
24      Q.    Okay.  And you also in your -- the first time  
 
25  you were here to testify, made reference to the K-12  
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 1  funding budget compared to other programs.   
 
 2            Was it 42.4 percent? 
 
 3      A.    Yes. 
 
 4            MR. AHEARNE:  Your Honor, at this point I  
 
 5  would object.  She's now referencing the initial  
 
 6  direct.  This is beyond the scope of cross. 
 
 7            MS. BASHAW:  She referenced that in answer to  
 
 8  questions from Mr. Ahearne the original time. 
 
 9            THE COURT:  Your preface to the question did  
 
10  reflect back to her initial direct examination as  
 
11  opposed to cross. 
 
12            MS. BASHAW:  Well, I apologize.  I meant  
 
13  cross. 
 
14  BY MS. BASHAW:   
 
15      Q.    Do you recall, in response to some of  
 
16  Mr. Ahearne's questions, indicating to him that, with  
 
17  the 09-11 budget, that K-12 funding is now at 42.4  
 
18  percent compared to the other programs? 
 
19            MR. AHEARNE:  Your Honor, I don't recall that  
 
20  today. 
 
21            THE COURT:  I don't either, counsel. 
 
22  BY MS. BASHAW: 
 
23      Q.    Do you recall that, Ms. Salvi? 
 
24      A.    I do recall that. 
 
25      Q.    Could you tell us what you were referring to? 
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 1      A.    There -- I don't know the exhibit number.   
 
 2  There was a -- I believe it was a bar chart that was  
 
 3  showing the percent of K through 12 budgets compared --  
 
 4  as a percent of the total state budget and showing bars  
 
 5  that were going down in time and then the last one went  
 
 6  up slightly, and I mentioned that if you add in the  
 
 7  next biennium, 09-11, it would go up again. 
 
 8      Q.    Okay.  And are you referring -- I'm not sure  
 
 9  which bar chart it was, but when you --  
 
10      A.    It may have been in the Senate Ways and Means  
 
11  materials, but I'm not positive. 
 
12            MR. AHEARNE:  Your Honor, I'll admit to  
 
13  having made the mistake this morning, but I am 99.9  
 
14  percent sure I did not use this exhibit with this  
 
15  witness during my cross-examination. 
 
16            THE COURT:  Well --  
 
17            MS. BASHAW:  Well, I'm trying to expedite to  
 
18  get to one I know, Your Honor. 
 
19            THE COURT:  Well, she's referring to a bar  
 
20  chart that she supposedly referenced in cross, which  
 
21  either she did or didn't.   
 
22                So, are you using the bar chart that --  
 
23            MS. BASHAW:  No, I don't think I am, Your  
 
24  Honor. 
 
25            THE COURT:  Well, then --  
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 1            MS. BASHAW:  All right. 
 
 2            THE COURT:  -- it's beyond the scope. 
 
 3  BY MS. BASHAW: 
 
 4      Q.    Ms. Salvi, do you recall what the percent of  
 
 5  the near General Fund funding, K-12 funding was before  
 
 6  the 09-11 period?   
 
 7            Said another way, is 42.4 percent more of the  
 
 8  state's budget now or less than the previous biennium? 
 
 9      A.    It is more. 
 
10      Q.    Okay.  And what does that reflect to you in  
 
11  terms of how the state meets its constitutional duty  
 
12  under Article IX, Section B? 
 
13      A.    In general terms, the Legislature does not  
 
14  make changes to the Basic Education formulas, even  
 
15  irregardless of whether there's a fiscal crisis in  
 
16  general terms.  They've -- they do continue to fund  
 
17  their program of Basic Education.  The do not change it  
 
18  based on fiscal circumstances.   
 
19            So in times when the state is facing dramatic  
 
20  budget reductions, K through 12 does not experience the  
 
21  same level of reduction as other areas.  There are  
 
22  certainly programs outside of Basic Education that the  
 
23  Legislature has reduced in K through 12.   
 
24            But the total amount spent on Basic Education  
 
25  has grown from one biennium to the next, and that  
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 1  consistency then means that K through 12 becomes a  
 
 2  larger portion of the budget because all of these other  
 
 3  areas, the human services, higher education,  
 
 4  corrections, other areas are taking steep reductions  
 
 5  when K through 12 was held largely constant, especially  
 
 6  in the Basic Education area. 
 
 7            MS. BASHAW:  I have nothing further, Your  
 
 8  Honor. 
 
 9            THE COURT:  Thank you, Ms. Bashaw  
 
10  Mr. Ahearne? 
 
11                   RECROSS-EXAMINATION 
 
12  BY MR. AHEARNE: 
 
13      Q.    For speed I think I'm going to do it in  
 
14  reverse order to keep the exhibit that you had most  
 
15  recently up.   
 
16            So, if I could ask you to look at, please,  
 
17  Exhibit 645. 
 
18            MR. AHEARNE:  Your Honor, is it okay if I  
 
19  stand here?    
 
20            THE COURT:  Certainly, counsel. 
 
21  BY MR. AHEARNE: 
 
22      Q.    It should be volume 45.  And Ms. Bashaw had  
 
23  asked you some questions about page number 17172. 
 
24      A.    Yes. 
 
25      Q.    And under A-2 there's the base salary  
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 1  amount -- and this is from Yakima -- of 32,746,  
 
 2  correct? 
 
 3      A.    Correct. 
 
 4      Q.    And then you refer to a staff mix factor of  
 
 5  1.5 and then several other digits, correct? 
 
 6      A.    Yes. 
 
 7      Q.    Now, is that staff mix factor based on all of  
 
 8  the staff that Yakima has, correct? 
 
 9      A.    Correct. 
 
10      Q.    And, for example, there are certain teachers  
 
11  that aren't state-funded.  The federal programs, the  
 
12  ELL teachers, Special Ed teachers, their experience  
 
13  would be included in that staff mix factor, correct? 
 
14      A.    All teachers, yes. 
 
15      Q.    All teachers.   
 
16      A.    Well, all certificated instructional staff. 
 
17      Q.    And you understand, especially those  
 
18  federally-funded programs, those are less desirable  
 
19  jobs so the more junior teachers tend to teach those,  
 
20  correct? 
 
21      A.    I do not operate those programs.  I don't  
 
22  have that knowledge. 
 
23      Q.    So do you have any knowledge over the fact  
 
24  that -- remember, it used to be that the staff mix  
 
25  factor was based solely on the non-federally funded  
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 1  teachers -- or was it the Basic Ed state-funded  
 
 2  teachers? 
 
 3      A.    Correct. 
 
 4      Q.    And then the state changed the rules to say  
 
 5  your staff mix factor is going to be based on all  
 
 6  teachers, correct? 
 
 7      A.    Correct. 
 
 8      Q.    And that's saved the state a bunch of money,  
 
 9  didn't it? 
 
10      A.    There was -- yes, there was a reduction. 
 
11      Q.    Teachers still had to be paid the same  
 
12  salaries, correct?  It's just the school districts are  
 
13  now picking up that cost instead of the state, right? 
 
14      A.    It was coming from all their funding sources. 
 
15      Q.    If I could ask you to please turn to Exhibit  
 
16  66. 
 
17      A.    Here it is. 
 
18      Q.    Page 168, please. 
 
19      A.    Okay.   
 
20      Q.    If I could go down to 39,007 Yakima.  Do you  
 
21  see that line? 
 
22      A.    I'm sorry, yes. 
 
23            MS. BASHAW:  What page are you on? 
 
24            MR. AHEARNE:  168. 
 
25            MS. BASHAW:  Thank you. 
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 1            MR. AHEARNE:  That's the same set of charts  
 
 2  that you used. 
 
 3  BY MR. AHEARNE: 
 
 4      Q.    And I want to make sure I understand your  
 
 5  testimony about these columns correctly.   
 
 6            Under Base Salary where it lists for Yakima  
 
 7  $50,359, do you see that? 
 
 8      A.    Yes.   
 
 9      Q.    That's approximately how much the state is  
 
10  funding; is that correct?   
 
11      A.    That is the -- essentially, the average  
 
12  salary that is then funded in the state formulas for  
 
13  the state staff that are allocated. 
 
14      Q.    For Yakima.   
 
15      A.    Yes.  It's the combination of the base and  
 
16  the staff mix. 
 
17      Q.    But if I can understand correctly, though,  
 
18  that's -- and I understand that you round decimals  
 
19  here.   
 
20            But for this year, the state was funding, on  
 
21  average, $50,309 per teacher that was funded in Yakima? 
 
22      A.    I would go to the 1191 as the more accurate  
 
23  report, which was 50,341.  So they're close, but,  
 
24  obviously, there are some technical adjustments to the  
 
25  school district data.  Personnel experience. 
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 1      Q.    And if I can understand the total salary  
 
 2  there, the $61,210, that's the average salary that  
 
 3  Yakima is actually paying its teachers, correct? 
 
 4            THE COURT:  I'm sorry, counsel, which exhibit  
 
 5  are we on? 
 
 6            MR. AHEARNE:  Okay.  I'm on Exhibit 66, Your  
 
 7  Honor. 
 
 8            THE COURT:  Right.  Page 168? 
 
 9            MR. AHEARNE:  Yes. 
 
10            THE COURT:  Where?   
 
11            MS. BASHAW:  Yakima. 
 
12            THE COURT:  Oh, we're at Yakima. 
 
13            MR. AHEARNE:  So it's the column number  
 
14  39,007. 
 
15            THE COURT:  Got it.  Thank you.  All right. 
 
16  BY MR. AHEARNE:   
 
17      Q.    And we're talking about the 50,309 base  
 
18  salary number.  And my question was, the 61,210 number  
 
19  is, if I'm understanding correct, that that's the  
 
20  average salary Yakima actually pays its certificated  
 
21  instructional staff in all programs. 
 
22      A.    Yes, that would be total salary, on average,  
 
23  for that year. 
 
24      Q.    And then I don't think you have to pull it  
 
25  out, but if you want to, please do.   
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 1            Ms. Bashaw asked you some questions about  
 
 2  your declaration, Exhibit 43.  She asked you a question  
 
 3  about, on page three, where you say, "Each biennium,  
 
 4  the Legislature fully funds these Basic Education  
 
 5  costs." 
 
 6            Do you recall that, generally? 
 
 7      A.    Yes. 
 
 8      Q.    And when you say the Basic Education costs,  
 
 9  you mean the dollars that come out of those program  
 
10  funding formulas, correct? 
 
11      A.    Correct. 
 
12            THE COURT:  Mr. Ahearne, we are past our  
 
13  afternoon recess.  Let's take our recess at this time,  
 
14  and we'll resume in 15 minutes. 
 
15            MR. CLARK:  May I ask before we break?   
 
16            THE COURT:  Go ahead.   
 
17            MR. CLARK:  We have one more witness, and  
 
18  he's from out of state, and Mr. Munich will be doing  
 
19  the examination.   
 
20            Is there any chance that we could go a bit  
 
21  longer than 4:00 to accommodate getting that witness on  
 
22  and off?  I only ask because today's Thursday, and it's  
 
23  the end of the week, too. 
 
24            MR. AHEARNE:  And I anticipate probably about  
 
25  seven more minutes. 
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 1            THE COURT:  With this witness? 
 
 2            MR. AHEARNE:  Yes, Your Honor. 
 
 3            THE COURT:  All right.  How long is your last  
 
 4  witness going to be? 
 
 5            MR. MUNICH:  Estimate about 45 minutes to an  
 
 6  hour on direct, judge. 
 
 7            THE COURT:  All right.  We'll make  
 
 8  accommendations.   
 
 9                Court will be at recess.   
 
10            (Whereupon a recess was taken.) 
 
11            THE COURT:  Please be seated.   
 
12            MR. AHEARNE:  Thank you.   
 
13  BY MR. AHEARNE:   
 
14      Q.    I'm going to -- just to clear one more thing  
 
15  up on this Exhibit 66 versus 645.   
 
16            If I can ask you to look at Exhibit 66,  
 
17  please.  The page I'm looking at is 168.   
 
18            Do you have that in front of you? 
 
19      A.    Yes. 
 
20      Q.    And under Yakima -- we'll just pick on Yakima  
 
21  today.  On the 39,007, if I understood it correctly,  
 
22  under the Base Salary column, that $50,309 amount, it's  
 
23  not the actual funding formula base amount but it's  
 
24  close. 
 
25      A.    Yes.  Because this is that point in time. 
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 1      Q.    All right.  Now, if I can ask you, then, to  
 
 2  turn to page 192, please, which, if I understand it  
 
 3  correctly, it's a similar type of table for  
 
 4  certificated administrative staff, correct? 
 
 5      A.    Correct.   
 
 6      Q.    If I can, again, pick on Yakima.  39,007, and  
 
 7  under the Base Salary column, which is 96,016, do you  
 
 8  see that? 
 
 9      A.    Yes. 
 
10      Q.    Is that the funding formula base amount? 
 
11      A.    No. 
 
12      Q.    It's not even close, is it? 
 
13      A.    This is the base contract -- 
 
14      Q.    Right.   
 
15      A.    -- amount that is paid -- 
 
16      Q.    Okay. 
 
17      A.    -- by that district. 
 
18      Q.    All right.  If I can ask you to please look  
 
19  at Exhibit 356. 
 
20      A.    Okay. 
 
21      Q.    And Ms. Bashaw asked you some questions on  
 
22  page 54 near the bottom, which says time is needed for  
 
23  some school districts to make necessary operational  
 
24  changes.   
 
25            Do you recall that, generally? 
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 1      A.    Yes. 
 
 2      Q.    If I can ask you, then, to look at page 69 of  
 
 3  that same exhibit, please, which is Appendix A that we  
 
 4  talked about earlier that identifies the funding under  
 
 5  the 06-07 model and then unit cost model statewide,  
 
 6  right? 
 
 7      A.    Yes. 
 
 8      Q.    We didn't go through the various districts as  
 
 9  well.  So let's -- since it's on the first page, look  
 
10  at Bethel, please.   
 
11            Do you see that? 
 
12      A.    Yes. 
 
13      Q.    And it shows that under the current funding  
 
14  formula model, at least in the 06-07 school year, this  
 
15  report showed that the funding formulas is underfunding  
 
16  Bethel by $4,384,000, correct? 
 
17      A.    It shows that the difference between the  
 
18  expenditure for that year and that account minus their  
 
19  revenues were 4,384. 
 
20      Q.    All right.  About 4.4 million bucks? 
 
21      A.    Yes. 
 
22      Q.    And then if I look under the expected cost  
 
23  model, under that proposal, they would be shortchanged  
 
24  or underfunded by only $2.3 million, correct? 
 
25      A.    The difference in that formula would be 2.3,  
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 1  yes. 
 
 2      Q.    And is it your testimony that, for example,  
 
 3  districts like Bethel need time to adjust to figure out  
 
 4  how to be underfunded by only 2.3 million instead of  
 
 5  4.4 million? 
 
 6            MS. BASHAW:  Objection, argumentative. 
 
 7            THE COURT:  Sustained.  Please rephrase. 
 
 8  BY MR. AHEARNE: 
 
 9      Q.    What kind of time would Bethel need to adjust  
 
10  to figure out how to be underfunded by only 2.3 million  
 
11  instead of being underfunded by 4.4 million?   
 
12      A.    In implementing any new formula, there can be  
 
13  new data elements that are required so there may be  
 
14  some time that would be required to, both at the state  
 
15  level to get the reporting in place, and then for the  
 
16  districts to get their reporting in place as well. 
 
17      Q.    Are you aware of any difficulty Bethel would  
 
18  have of actually being able to run their transportation  
 
19  system with being underfunded by a smaller amount than  
 
20  they currently are? 
 
21      A.    I'm not aware of any problem they would have  
 
22  with more money.  That does not, though, address how  
 
23  the money gets allocated and how districts report the  
 
24  information to generate the allocation. 
 
25      Q.    Okay.  Ms. Bashaw asked you some questions  
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 1  about Exhibit 592.  It will be the last notebook I have  
 
 2  lined up here. 
 
 3            Specifically, if I could ask you to turn to  
 
 4  page 30.   
 
 5            Do you have that in front of you? 
 
 6      A.    Yes. 
 
 7      Q.    She asked you about that last sentence which  
 
 8  reads, "Redefined program to end underfunding intended  
 
 9  to be fully implemented by 2018."   
 
10            Do you see that? 
 
11      A.    Yes. 
 
12      Q.    And she asked you a question along the lines  
 
13  of, it has to be done by 2018.   
 
14            Do you recall that? 
 
15      A.    Yes. 
 
16      Q.    At this point is the "it" even defined?  Do  
 
17  you know what the values are?  Do we know what the  
 
18  program is?  Do we know what the funding formula's  
 
19  going to be? 
 
20      A.    The values are not defined, the structure of  
 
21  the funding formula is in place in the statute, and the  
 
22  details of the first step of how you might reflect the  
 
23  current funding in the new structure is being  
 
24  undertaken this fall. 
 
25      Q.    And under the current -- or at least under  
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 1  the statute, the 2009 Legislature passed -- the 2009  
 
 2  Legislature's intent was the future Legislatures would  
 
 3  actually implement this by 2018? 
 
 4      A.    Yes. 
 
 5      Q.    And, of course, the 2010 Legislature does not  
 
 6  have to do what the 2009 Legislature says, correct? 
 
 7      A.    Correct. 
 
 8      Q.    Same thing following all the other  
 
 9  Legislatures, correct? 
 
10      A.    Correct.  Sometimes they may need to change  
 
11  statute to change something, but, yes, they're not  
 
12  bound by prior --  
 
13      Q.    And --  
 
14      A.    -- Legislatures. 
 
15      Q.    -- when we were talking about JLARC study, we  
 
16  talked about beginning in 19 -- that Basic Ed Act of  
 
17  '77 specified that by 1980-81 the state would be  
 
18  reimbursing transportation costs at 100 percent or as  
 
19  closely as possible.   
 
20      A.    Correct.   
 
21      Q.    And, as of today, we're still not doing that,  
 
22  correct? 
 
23      A.    As of today, it is not at that point. 
 
24            MR. AHEARNE:  Okay.  Thank you. 
 
25            MS. BASHAW:  Nothing further, Your Honor. 
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 1                 EXAMINATION BY THE COURT 
 
 2      Q.    Ms. Salvi, I just have a few questions. 
 
 3            Do you have Exhibit 43, please? 
 
 4      A.    Yes. 
 
 5      Q.    In your declaration at page five, you give an  
 
 6  example of this mix formula; is that correct?  Is that  
 
 7  what the 1.53 is? 
 
 8      A.    Yes.  The staff mix number that --  
 
 9      Q.    All right.   
 
10      A.    Yeah. 
 
11      Q.    So is there any control over the mix that a  
 
12  specific district has?  In other words, theoretically,  
 
13  could a district say we only hire masters degree  
 
14  teachers? 
 
15      A.    They do that.  There's no state control of  
 
16  that element of their hiring. 
 
17      Q.    If they were to do that, would this -- I  
 
18  guess it's -- I don't know what you call it.  The  
 
19  multiplier, that LEAP -- the LEAP figure? 
 
20      A.    Yeah.  That's in a LEAP document.  It  
 
21  reflects the same table format. 
 
22      Q.    Right.   
 
23      A.    And so it would adjust to reflect the  
 
24  staffing at -- and the experience and education at that  
 
25  district. 
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 1      Q.    So it would be, theoretically, higher than  
 
 2  1.53? 
 
 3      A.    Yes. 
 
 4      Q.    By the same token, if a district hired less- 
 
 5  experienced or less-trained teachers, that figure would  
 
 6  be lower? 
 
 7      A.    Correct. 
 
 8      Q.    And is there any consideration under the  
 
 9  allocation formula for cost of living between Seattle  
 
10  and Moses Lake or Everett -- and, I guess, Everett's a  
 
11  bad example.  Seattle and Moses Lake? 
 
12      A.    Yeah.  There's not a a cost of living or  
 
13  regional cost adjustment in the formula. 
 
14            THE COURT:  Okay.  All right.  I think that's  
 
15  all I have.   
 
16                Are you asking for this witness to be  
 
17  excused?   
 
18            MS. BASHAW:  I have one follow-up question,  
 
19  Your Honor. 
 
20            THE COURT:  All right. 
 
21                   REDIRECT EXAMINATION 
 
22  BY MS. BASHAW: 
 
23      Q.    Ms. Salvi, in House Bill 2261, as part of the  
 
24  Compensation Workgroup that's supposed to form for  
 
25  salaries, is a regional geographic variable, if you  
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 1  will, one of the things that the workgroup would be  
 
 2  looking at to make recommendations to the Legislature? 
 
 3      A.    Yes. 
 
 4            MS. BASHAW:  Thank you.  Nothing further,  
 
 5  Your Honor. 
 
 6            MR. AHEARNE:  Nothing further, Your Honor. 
 
 7            THE COURT:  All right.  Are you asking this  
 
 8  witness be excused at this time? 
 
 9            MS. BASHAW:  Yes, Your Honor.  No objection,  
 
10  Your Honor. 
 
11            THE COURT:  All right.  Ms. Salvi, thank you  
 
12  for returning today.  You may step down.  You are  
 
13  excused at this time. 
 
14            THE WITNESS:  Thank you. 
 
15            THE COURT:  Mr. Munich, if you'd like to call  
 
16  your next witness. 
 
17            MR. MUNICH:  Yes, Your Honor.   
 
18                The state calls Dr. Michael Wolkoff.   
 
19            THE COURT:  Dr. Wolkoff, if you'd please come  
 
20  to the stand. 
 
21            (Witness sworn in by the court.) 
 
22            THE COURT:  Thank you.  Please be seated.   
 
23                Doctor, for the record, please state  
 
24  your full name and spell for us your last name and give  
 
25  us your contract address. 
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 1            THE WITNESS:  Michael J. Wolkoff,  
 
 2  W-O-L-K-O-F-F.  My address is 8 Pinnard, P-I-N-N-A-R-D,  
 
 3  Street, Rochester, New York 14610. 
 
 4            THE COURT:  Thank you.   
 
 5                And, Mr. Munich, at your convenience. 
 
 6            MR. MUNICH:  Thank you, Your Honor. 
 
 7                   MICHAEL J. WOLKOFF,  
 
 8    called as a witness herein, having been first duly  
 
 9     sworn, was examined and testified as follows: 
 
10                    DIRECT EXAMINATION 
 
11  BY MR. MUNICH:   
 
12      Q.    Good afternoon, Dr. Wolkoff. 
 
13      A.    Good afternoon. 
 
14      Q.    What is your current position? 
 
15      A.    I'm currently a Deputy Chairman of the  
 
16  Department of Economics at the University of Rochester. 
 
17      Q.    Okay.  What does that position entail?  What  
 
18  are you duties? 
 
19      A.    I think of it as a three-legged school.  A  
 
20  third of my time, approximately, is spent teaching.  A  
 
21  third doing administrative work for the department and  
 
22  university, and a third involved in research, both my  
 
23  own and contract research. 
 
24      Q.    What areas are the focus of your research? 
 
25      A.    From years back, since my dissertation, I've  
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 1  done work in the area of state and local finance with a  
 
 2  particular focus, initially, on property tax issues.   
 
 3            That's evolved over time to dealing with  
 
 4  issues of economic development and then into -- more  
 
 5  recently into school finance, which, in most states,  
 
 6  the property taxes are the major source of local school  
 
 7  finance.   
 
 8            And in the more recent time period, my  
 
 9  interest in school finance has included looking at  
 
10  regional cost adjustments and then probably in the last  
 
11  half dozen years on issues of teacher labor markets. 
 
12      Q.    Okay.  And do you teach -- you said you teach  
 
13  courses.   
 
14            What do you teach? 
 
15      A.    Yeah.  So over the years, I've taught courses  
 
16  in federal and public finance, state and local public  
 
17  finance.  Currently teaching a course on economic  
 
18  status of African Americans, which deals with labor  
 
19  market and education issues.  And taught statistical  
 
20  methodology, urban economics, and policy analysis.   
 
21  But, mind you, not all at the same time. 
 
22      Q.    Right.  And what do your administrative  
 
23  duties involve? 
 
24      A.    There's budget issues, personnel issues.  I'm  
 
25  responsible for the undergraduate program at the  
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 1  university, so curriculum issues.  Serve on a number of  
 
 2  university committees. 
 
 3      Q.    Okay.  And I have in the binder right up in  
 
 4  front of you --  
 
 5            MR. MUNICH:  May I approach, Your Honor? 
 
 6            THE COURT:  You may, counsel.  You have leave  
 
 7  to approach the witness. 
 
 8  BY MR. MUNICH:   
 
 9      Q.    This is a copy of your CV marked as Trial  
 
10  Exhibit 1338.   
 
11            Do you recognize that?   
 
12      A.    Yes, I do. 
 
13      Q.    And this is current and states your current  
 
14  information as to your background? 
 
15      A.    Yes, it does. 
 
16      Q.    Have you served as a witness -- an expert  
 
17  witness in school funding litigation prior to this? 
 
18      A.    Yes, I have. 
 
19      Q.    Can you tell us where and what it's about? 
 
20      A.    Yes.  My initial case was the Alabama case,  
 
21  and there -- my involvement dealt with analyzing the  
 
22  distribution of funding from the state to school  
 
23  districts.   
 
24            The second case I was involved in was the CFE  
 
25  adequacy case in New York City.  There, I looked at the  
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 1  question of whether the distribution of state funding  
 
 2  was racially biased in its distribution.  And a further  
 
 3  issue of my testimony dealt with looking at the burden  
 
 4  of New York City residents in funding schools and  
 
 5  whether that burden was at all comparable to other  
 
 6  jurisdictions in the state. 
 
 7      Q.    Okay. 
 
 8      A.    Subsequent to that, I believe my next case  
 
 9  was Wyoming, which I was involved in two -- Wyoming has  
 
10  had a lot of school litigation.  I've been involved in  
 
11  two different instances of testimony.  The first  
 
12  dealing with the regional cost adjustment mechanism  
 
13  they use.  The second time I was involved in testimony  
 
14  in Wyoming dealt with the functioning of the teacher  
 
15  labor market, whether teacher pay was adequate to  
 
16  maintain a qualified work force.   
 
17            Before doing that, I was commissioned by the  
 
18  state to write a paper on that -- on that subject,  
 
19  actually. 
 
20      Q.    Okay. 
 
21      A.    The cases after that, South Carolina, Alaska,  
 
22  South Dakota dealt with this issue of adequacy of pay  
 
23  in teacher labor markets, as is my testimony in this  
 
24  case. 
 
25            I believe I was involved in maybe one or two  
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 1  other states where litigation never went beyond the  
 
 2  deposition stage.  One of those was North Dakota where,  
 
 3  again, my analysis dealt with the functioning of the  
 
 4  teacher labor market. 
 
 5            And way back, I was involved in Indiana  
 
 6  looking at the distribution of state funding.  That  
 
 7  case never even reached the deposition point. 
 
 8      Q.    The cases where you've testified at trial,  
 
 9  have the courts always accepted you as an expert  
 
10  witness? 
 
11      A.    Absolutely. 
 
12      Q.    Okay.  In addition to the litigation work,  
 
13  have you done any non-litigation work in the area of  
 
14  teacher pay? 
 
15      A.    Yes.  I've produced reports for the states of  
 
16  Iowa, and that was a legislative committee.  And for  
 
17  the, I believe it was the Attorney General's Office in  
 
18  New Hampshire, analyzing the teacher labor markets  
 
19  there. 
 
20      Q.    Okay.  Did you, in doing your work, which  
 
21  we'll talk about in a minute, or this case, did you  
 
22  draw upon any of your experience in these matters you  
 
23  just discussed? 
 
24      A.    Absolutely.  The methodologies, which I was  
 
25  partially involved in developing, I've applied to this  
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 1  case, too. 
 
 2      Q.    Okay. 
 
 3            MR. MUNICH:  Your Honor, the state would  
 
 4  offer 1338. 
 
 5            THE COURT:  1338 offered. 
 
 6            MR. ROBB:  No objection, Your Honor. 
 
 7            THE COURT:  1338 is admitted. 
 
 8                     EXHIBIT ADMITTED 
 
 9  BY MR. MUNICH:   
 
10      Q.    What were you asked to do for the State of  
 
11  Washington. 
 
12      A.    I was asked to assess whether the teacher  
 
13  compensation system was adequate for retaining and  
 
14  attracting a qualified workforce. 
 
15      Q.    Okay.  How did you determine that? 
 
16      A.    The determination, I think -- I think about  
 
17  these different parts.  Qualified workforce, one, looks  
 
18  at the qualifications and the characteristics of the  
 
19  people working in the workforce.  So teacher  
 
20  characteristics and qualifications.   
 
21            The attract and retain element, two different  
 
22  ways of thinking about that.  One is sort of how does  
 
23  teacher pay compare to other opportunities that  
 
24  teachers might consider, and how does teacher pay  
 
25  compare to other opportunities, other teaching  
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 1  opportunities that might be in the vision of those  
 
 2  teachers.   
 
 3            As far as retention, there, I think you have  
 
 4  even a more direct measure, which is, you can look at  
 
 5  whether teachers leave their jobs and to what extent  
 
 6  and potentially, depending upon the richness of the  
 
 7  data, where they leave those jobs to.  So that's the  
 
 8  retention issue. 
 
 9      Q.    Okay.  Let's go first to the question of the  
 
10  equality of the work force and teacher credentials.   
 
11            Did you have some sort of criterion in mind  
 
12  to apply? 
 
13      A.    Well, I think the first thing to look at is  
 
14  to see what the state requires of its teachers and see  
 
15  whether the teachers meet those requirements.  And  
 
16  that's the certification issue.   
 
17            On top of that, there's a federal overlay,  
 
18  which is under No Child Left Behind.  The federal  
 
19  government is defined, as required, the teachers be  
 
20  highly qualified under their -- under their rules,  
 
21  although the state does have a role in that  
 
22  definition.   
 
23            We started with the second one because the  
 
24  highly qualified definition requires state  
 
25  certification as one of its requirements.  It requires  
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 1  that teachers be certified, that they have a bachelors  
 
 2  degree, and that they be competent in the core areas in  
 
 3  which they teach.   
 
 4            Each of the states is required to report to  
 
 5  the federal government how well it's doing in terms of  
 
 6  reaching these highly-qualified requirements.  The  
 
 7  state -- federal funding for education, in part, will  
 
 8  depend upon the ability to meet those requirements.   
 
 9            The last data I saw, it's contained in the  
 
10  Washington state report cards, and it is collective --  
 
11  the federal level and you can compare it to other  
 
12  state's numbers, is that 98.8 percent of the classes  
 
13  taught by Washington teachers are taught by highly- 
 
14  qualified teachers.   
 
15            So there's a sort of a 1.2 percent gap  
 
16  there.  In contrast, the federal numbers look like 95  
 
17  percent.  That is for all the other states. 
 
18      Q.    So 98.8 percent in Washington versus you said  
 
19  95 percent in all others? 
 
20      A.    95.  It might be 96.   
 
21            The other thing that's particularly  
 
22  interesting in Washington was that -- and the federal  
 
23  government's particularly concerned about this is, are  
 
24  there highly qualified teachers in poverty schools, and  
 
25  how does that compare to low-poverty schools.  And, in  
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 1  Washington, the gap between high-poverty and  
 
 2  low-poverty schools is very small.  Less than one  
 
 3  percent, depending upon whether you're looking at  
 
 4  elementary teachers or secondary school.   
 
 5            That gap is much much larger in other states  
 
 6  around the country, more in the order of three to five  
 
 7  percent. 
 
 8      Q.    Okay.  And then did you also look at, under  
 
 9  the NCLB data, for Washington, how many teachers or  
 
10  what percentage of the teachers are qualified to teach  
 
11  under emergency or qualified certification? 
 
12      A.    That's not an NLCP issue.  That's within the  
 
13  states requirements.  So the state has certification  
 
14  categories, and that's reported on the state report  
 
15  card.  And in that instance, I believe .3 percent of  
 
16  the state teachers fall into this emergency or  
 
17  conditional certification status.   
 
18            And that's a status that's only given out in  
 
19  a situation where you can't find a teacher who is fully  
 
20  certified to teach a specific course, but that teacher  
 
21  has to be -- it has to be established that they have  
 
22  competency and that they are in a -- in the process of  
 
23  obtaining all of the, in instances, sort of the  
 
24  pedagogic training that's required for full  
 
25  certification.  So you can think of someone who maybe  
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 1  is half way through teacher training school and has the  
 
 2  technical background.  Could be an engineer who's been  
 
 3  working in the field for a while but hasn't yet had the  
 
 4  pedagogic -- all the pedagogic courses.  And that's a  
 
 5  temporary designation and it only lasts for, I think, a  
 
 6  two-year period. 
 
 7      Q.    Okay.  And what percentage of Washington  
 
 8  teachers fall into that category? 
 
 9      A.    I think it's .3 percent. 
 
10      Q.    .3 percent? 
 
11      A.    For the combined categories. 
 
12      Q.    Based upon the data that you reviewed about  
 
13  the qualifications of Washington teachers, did you form  
 
14  any conclusions about the Washington teaching force? 
 
15      A.    I did.  My conclusion was that based on what  
 
16  Washington wants in its teacher workforce and what the  
 
17  federal government is now requiring, that Washington is  
 
18  doing a much -- very, very good job in achieving that.   
 
19  And that the work force is qualified under -- under  
 
20  that view. 
 
21      Q.    In addition to analyzing the highly qualified  
 
22  status of teachers that you just described, did you  
 
23  have the opportunity to examine other aspects of  
 
24  Washington's teacher labor force? 
 
25      A.    I did.  I mean, we know something about the  
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 1  teachers in Washington because there are administrative  
 
 2  records that tell us, particularly, information about  
 
 3  how much education they have and how much experience  
 
 4  they have.  And by looking at that, I get a  
 
 5  different -- I could get a richer sense of who these  
 
 6  teachers are and what their qualifications are. 
 
 7      Q.    Okay.  Where did you look for that  
 
 8  information? 
 
 9      A.    That information is contained within the  
 
10  S-275 reports.  These are personnel records that are  
 
11  produced by the school districts and then provided to  
 
12  the OSPI. 
 
13      Q.    Okay.  And what's in those data records? 
 
14      A.    My understanding is that it's a snapshot  
 
15  that's taken, I think in October 1st of each year,  
 
16  although some of the data elements are updated  
 
17  throughout the year.  And within that, you have who the  
 
18  teacher is, what their assignment is, their gender,  
 
19  ethnicity, their age.  It's actually their birth date.   
 
20  You can calculate their age from that.  What their base  
 
21  salary is, what their total salary is, years of  
 
22  experience, what their highest degree obtained is.   
 
23  What school building they're teaching in, what school  
 
24  district their teaching in, whether they've been  
 
25  assigned, whether they have multiple assignments or  
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 1  not, what their certification number is. 
 
 2      Q.    Did you request S-275 data from OSPI? 
 
 3      A.    I did.  I believe Cal Brodie was my contact  
 
 4  person, and I requested four years of data.  It's  
 
 5  interested in being able to track individuals,  
 
 6  teachers, from year to year to see whether they stayed  
 
 7  in the same school or whether they left the system.   
 
 8            And I needed multiple years of data to allow  
 
 9  me to do that. 
 
10      Q.    Okay.  And how did you get the data? 
 
11      A.    Mr. Brodie -- I spoke to his staff and that  
 
12  data was posted on the Web for me.  I had to use some  
 
13  sort of special password to access it.  I was able to  
 
14  download it off a specific Website. 
 
15      Q.    Okay.  Were there any other data that you  
 
16  looked at in trying to analyze Washington's teaching  
 
17  course?  Did you look at census data? 
 
18      A.    Well, I looked at -- I mean, in my entire  
 
19  project, I looked at -- because it wasn't just the  
 
20  quality.  I don't want to get confused, it's the  
 
21  quality.  It was also a compensation issue, so I have  
 
22  looked at a bunch of other data.  I used the census  
 
23  PUMS data, Public Use Micro Sample.  That's the 2000  
 
24  census.  I used American Federation of Teacher Data to  
 
25  look at salary surveys.  I looked at OES data, which is  
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 1  collected by the Department of Labor.  OES stands for  
 
 2  Occupation or Employee Statistics for wage data on  
 
 3  various wages.   
 
 4            I looked at data collected by NCES, National  
 
 5  Center of Educational Statistics on turnover, teacher  
 
 6  turnover.  The School and Staffing Survey and other  
 
 7  government-run survey, provided me some information --  
 
 8  other information on turnover.  Class size data came  
 
 9  from the common core data.  Again, a data set  
 
10  maintained by the Department of Labor, which provides,  
 
11  through the Digest of Educational Statistics is one  
 
12  place to get it. 
 
13      Q.    Okay.  Were these data sets sizeable? 
 
14      A.    They ranged considerably in size, so the  
 
15  smallest one, the AFT data one could -- a piece of  
 
16  paper.  It's 50 states and their salaries.   
 
17            But the S-275 reports are very, very large.   
 
18  Each year consists of over 100,000 records, and way  
 
19  over 100,000 records with a number of variables.  But  
 
20  that S-275 report is not only teachers.  It's other  
 
21  types of staff that work in the schools, and I reduced  
 
22  that to the 60,000 or so teachers who have teaching  
 
23  appointments. 
 
24      Q.    Okay.  Are these data that you utilized for  
 
25  your study here the type of data that experts and  
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 1  researchers in your field commonly reply upon? 
 
 2      A.    I can speak with personal experience here.  I  
 
 3  used the very similar types of data sets in Wyoming and  
 
 4  Alaska and South Carolina and South Dakota. 
 
 5      Q.    Okay.  And what -- after you had analyzed the  
 
 6  data, what did you do with it? 
 
 7      A.    Well, I produced the summaries of that data  
 
 8  in the form of tables, mostly charts.   
 
 9      Q.    Okay.  This summarizes the data you were just  
 
10  talking about? 
 
11      A.    Yeah, I mean, there was an initial step where  
 
12  I had to, sort of, clean the data.  I mean, the date is  
 
13  not exactly in the form that a researcher wants to make  
 
14  use of.  It's aimed at answering some different  
 
15  questions.   
 
16            So, just to give you one example of that, if  
 
17  a teacher had a temporary certificate on the day that  
 
18  he's first hired, or she's first hired, her identifier  
 
19  appears in one way and then the following year the  
 
20  identifier appears with a certificated number.  And I  
 
21  needed to -- I wanted to connect the record, and so I  
 
22  go in and sort of really get inside, look and find  
 
23  their name, find their birth date, see if the genders  
 
24  match so I could line up the data fields.  But after  
 
25  doing tasks like that, I had the data set I wanted. 
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 1      Q.    And did you, ultimately, provide those data  
 
 2  sets, that you had summarized for your use here, to us  
 
 3  for production to plaintiffs? 
 
 4      A.    Yes, I did.  I provided some of them in  
 
 5  electronic form.  I provided some of them in hard-copy  
 
 6  form.  And, in some instances, I provided the Web link  
 
 7  to where they could see the document. 
 
 8      Q.    Okay.  Did you also provide a multi-page  
 
 9  summary of the opinions that you would be expressing  
 
10  here in trial? 
 
11      A.    That was produced.  I produced that shortly  
 
12  before my deposition, and it was discussed at my  
 
13  deposition. 
 
14      Q.    Okay.  And did you also, ultimately -- I  
 
15  think you said you prepared -- you have trial exhibits  
 
16  to show the results of your review of these data? 
 
17      A.    Yes, I do. 
 
18      Q.    Okay.  What are those? 
 
19      A.    What are those exhibits?  They're --  
 
20      Q.    Are they summaries of the data you just told  
 
21  us about? 
 
22      A.    As I said before, they, basically, summarize  
 
23  these large data sets so we can make some sense of  
 
24  60,000 observations. 
 
25      Q.    Okay.  We're going to put up Exhibit 1621.   
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 1  Actually, we have it up right now.   
 
 2            Do you recognize that as one of the slides  
 
 3  that you put together? 
 
 4      A.    Yes, I do. 
 
 5      Q.    Okay.  What does this first slide, actually  
 
 6  number two, show us? 
 
 7      A.    This is a slide that shows us their four  
 
 8  years of data I looked at.  2004-2005 academic year,  
 
 9  that's denoted as 2004.  And 2007 is the last year I  
 
10  looked at, 2007-2008 is the academic year.   
 
11            And this is just a very -- you know, started  
 
12  with a very big picture, how many teachers are we  
 
13  talking about here.  And my analysis is restricted to  
 
14  those individuals who were coded either, I believe  
 
15  it's, 31, 32, 33.  Their classroom teacher codings.   
 
16            So these are individuals who appear in the  
 
17  classroom.  As you can see from the picture, the number  
 
18  of teachers is of -- this sort has grown slightly.   
 
19  That is a slight upward drift over this time.  The red  
 
20  bar represents the number of individuals I found in the  
 
21  data set.  The blue bars is the full-time equivalent of  
 
22  those individuals.  So not every teacher is teaching  
 
23  100 percent of their time.   
 
24            If we weight each of the individuals by the  
 
25  percentages of the time, we end up with a number that  
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 1  looks like 50,000 full-time equivalents by the -- by  
 
 2  2007-2008. 
 
 3      Q.    Did you have an opportunity or did you take  
 
 4  the chance and the opportunity to drill down the  
 
 5  individual characteristics of the teachers whose gross  
 
 6  numbers are reflected in this slide number 2? 
 
 7      A.    No.  That's the beauty of this S-275 data.   
 
 8  You can find out sort of what's behind these big bars.   
 
 9  Just like, you know, there is some growth in those  
 
10  bars.  I want to point out at the same time, there is  
 
11  some student growth in the state, too.  One percent  
 
12  student growth over the four years, about three percent  
 
13  teacher growth.   
 
14            So the state was -- the school districts,  
 
15  ultimately, have that decision-making power, were  
 
16  growing their staff relative to the number of pupils. 
 
17      Q.    Okay.  Let's turn to the next slide then,  
 
18  1621. 
 
19            What does this show up, Dr. Wolkoff? 
 
20      A.    Well, so this is, as I said before, you know  
 
21  their birth date so you can -- the active teachers, so  
 
22  you can figure out their age.   
 
23            And my interest in this slide, actually, was  
 
24  prompted by issues that were raised in other states.   
 
25  In other states, the claim was often made, oh, my God  
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 1  all our teachers are about to retire tomorrow, and  
 
 2  we're going to have a real shortage.  It's something  
 
 3  you hear nationally quite a bit.  So I was curious to  
 
 4  know what was the age distribution of Washington's  
 
 5  classroom teachers.  And one could use other breaks in  
 
 6  the data that I find here, eight percent are 60 years  
 
 7  and over and 78 percent are under age 56.   
 
 8            So, this actually was a small -- that eight  
 
 9  percent sliver was smaller here than I found in other  
 
10  states.  And sort of didn't indicate to me that there  
 
11  was -- that was going to be -- that specific problem  
 
12  was a very large one facing the state in the short  
 
13  term.   
 
14      Q.    When you say that specific problem, you mean  
 
15  a potential shortage because of looming retirements? 
 
16      A.    Yes.  I mean, go back to the New York City  
 
17  case just for a minute.  I mean, there, the reaction to  
 
18  this -- and my parents actually are -- I could tell the  
 
19  story.  I'm from New York City.  My mother was a  
 
20  teacher, many very talented individuals entered the  
 
21  teaching ranks after the depression because the  
 
22  experience was that nongovernmental employment was much  
 
23  riskier than governmental employment.  And then, you  
 
24  know, you project that out and 40 years later, and you  
 
25  have a whole large number of people who look like they  
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 1  might be retiring at one time. 
 
 2      Q.    Not the case here? 
 
 3      A.    Not -- not -- no. 
 
 4      Q.    Okay.  What does the next slide show, slide  
 
 5  number 6? 
 
 6      A.    Okay.  So, again, we're looking at sort of  
 
 7  teacher characteristics here.  The data allows me to  
 
 8  identify how much education the teachers have.  The red  
 
 9  bar is those that have a BA.  It's nearly a hundred  
 
10  percent.  It occurred to me, why isn't it a hundred  
 
11  percent?  I think there's, you know, probably two  
 
12  reasons.  One is that the old -- the old rules about  
 
13  certification didn't require a BA, so there was some  
 
14  grandfathering.  But there's always anomalies in the  
 
15  data, also, and I can't determine -- I wasn't able to  
 
16  determine which that was. 
 
17            As far as masters degree or higher graduate  
 
18  degrees, over 60 percent of the state teachers had  
 
19  graduate degrees in 2007.  Point of comparison, the  
 
20  national average on that is around 50 percent.  So the  
 
21  workforce is, maybe not surprisingly, responding to  
 
22  some of the incentives in the pay schedule.  The  
 
23  education is rewarded. 
 
24      Q.    Okay.  And the next slide is years of  
 
25  experience, slide number 4? 
 
 
   
                                                                      5212 
 
 1      A.    Yes.  Here we see that average level of  
 
 2  instructional experience for Washington classroom  
 
 3  teachers is 13 and change, a little bit more than 13.   
 
 4  Number doesn't move over this time period.   
 
 5            One thing I think you'll notice, Your Honor,  
 
 6  as you look at these slides is the tremendous stability  
 
 7  across these four years.  Whatever's going on is still  
 
 8  going on.  And 13 years is, you know -- when you look  
 
 9  at the research on how important is experience to the  
 
10  classroom teacher, the thing that research identifies  
 
11  is that you've got to worry about inexperienced  
 
12  teachers, and 13 years is well beyond, on average, that  
 
13  inexperience point.  But it is an average, and so the  
 
14  next slide exams a little bit more closely those groups  
 
15  of teachers which researchers have found get better as  
 
16  they get more experience, and those are --  
 
17      Q.    This is slide 5? 
 
18      A.    Slide 5.  Those are the teachers that have  
 
19  different -- researchers have different numbers here.   
 
20  Less than four years experience, less than three years  
 
21  of experience, less than one year experience.  I do  
 
22  three of the calculations.  And you see the stability  
 
23  in those pictures look exactly the same.   
 
24            But what I focused on here is that less than  
 
25  three-year experience, that red bar, 11, 12 percent, it  
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 1  turns out, if you look at the national number, that's  
 
 2  just a little bit higher.  The national number's just a  
 
 3  little bit higher, but quite similar.   
 
 4            And so the -- it's not, you know, Washington  
 
 5  compares perfectly fine with the rest of the country on  
 
 6  this statistic.  And the other thing is, to me, it  
 
 7  indicates there's not a lot of turnover.  Had there  
 
 8  been -- or increasing turnover.  Had there been more  
 
 9  turnover or increasing turnover, that blue bar would  
 
10  have been rising over time and would have been higher,  
 
11  because those are the newbies, those are the first-year  
 
12  guys. 
 
13      Q.    Did you also look, explicitly, at teacher  
 
14  turnover in Washington? 
 
15      A.    One the virtues of this data set is that I --  
 
16  and the reason I work so hard at trying to link the  
 
17  years was that that allowed me to track what happens to  
 
18  teachers over time.  And the next two exhibits, I  
 
19  believe, will explore that in a little more detail. 
 
20      Q.    Okay.  We're looking at slide 10 now? 
 
21      A.    Yes.  And this slide I use -- I asked the  
 
22  following question:  If we look at a teacher in, let's  
 
23  say, the year 2004, where are they the following year?   
 
24  And I can ask that question -- if you look at a teacher  
 
25  in 2005, where are they the following year.  I can't  
 
 
   
                                                                      5214 
 
 1  ask that -- if I look at a teacher in 2007 where are  
 
 2  they the following year because I don't have the 08-09  
 
 3  data.  So I could do that for these three years.   
 
 4            And I've broken them into three different  
 
 5  categories.  90 percent of them you can see are in the  
 
 6  same district the next year.  About three or four  
 
 7  percent -- actually, maybe two or three percent  
 
 8  switched districts.  They're in another Washington  
 
 9  school district.  And the remainder -- that says less  
 
10  teaching, but it means they left teaching that next  
 
11  year.  So this is sort of a complicated group, which  
 
12  includes people who've retired, people who have decided  
 
13  teaching isn't the career for them, but it also  
 
14  includes people who went on maternity leave or health  
 
15  leave and who may subsequently return to the workforce  
 
16  and enter back into teaching at some later point. 
 
17      Q.    Okay.  Let's go to the next slide, which is  
 
18  slide number 9.   
 
19      A.    I think -- actually, I think we skipped a  
 
20  slide then. 
 
21      Q.    Oh, all right.  I'm sorry.  Can we go back  
 
22  one, please?   
 
23            We have slide 10, then I think -- why don't  
 
24  we just take the next one in this order.   
 
25      A.    Yeah, okay.  Well, I do have another exhibit  
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 1  on there.  I don't see it here right now. 
 
 2      Q.    We'll find it later.   
 
 3      A.    Okay. 
 
 4      Q.    Okay.  So, I wanted to provide a lit context  
 
 5  for the teacher-turnover issue.  As I said, two  
 
 6  percent -- I'm sorry.  This -- I looked at  
 
 7  inexperienced teachers and saw a relatively few of them  
 
 8  occurred in -- had less than one year's experience.   
 
 9  And in that last slide, we saw about eight percent of  
 
10  the teachers didn't return the following year.  How  
 
11  does that compare with other states?  How does it  
 
12  compare with the U.S. numbers? 
 
13            Now, the analysis I did was a very nice  
 
14  analysis, but, I have to confess, getting that data set  
 
15  was not easy and manipulating it wasn't all that easy.   
 
16            So I went to some national data, which was  
 
17  produced through the school and staffing survey.   
 
18  Basically, the school and staffing survey asked  
 
19  teachers, what do you plan to do next year, and it  
 
20  takes a sample of teachers throughout the country and  
 
21  asks them this question.  In some ways, it's a little  
 
22  bit weaker than my data because my data says what they  
 
23  actually did.  This data says what do you plan to do.   
 
24            But, it does this for every one of the states  
 
25  and allows me to compare Washington to the other  
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 1  states.  And I compare Washington here to the U.S.  
 
 2  average, which is the middle bar, the fourth bar, and  
 
 3  to the other states in the region.  I'll be making some  
 
 4  other comparisons to the states in this region.  This  
 
 5  is the region defined by the census to see how does  
 
 6  turnover compare in Washington to other states or who  
 
 7  does compensation compare.   
 
 8            Well, as you can see here, the -- Washington  
 
 9  is at the far left.  They're rank ordered from low to  
 
10  high.  Washington looks very much like California and  
 
11  somewhat like Oregon.  But, basically, the combination  
 
12  of teachers leaving, teaching, or transferring is lower  
 
13  than these other states.  Again, turnover is not a  
 
14  particular problem in Washington when compared to other  
 
15  places.   
 
16      Q.    Okay.  Ask if we can go to the next slide,  
 
17  please.  Is this the one you hoped for? 
 
18      A.    Yes.  So just to bring you back --  
 
19      Q.    Back to Washington now.   
 
20      A.    Yes.  If I could.  This is the S-275 data.   
 
21  And, if you remember, Your Honor, last time I said  
 
22  let's ask, if you're into -- if it's 2004, where are  
 
23  you next year?  Well, sometimes when you do that, you  
 
24  get a different answer if you say where are you -- here  
 
25  you are today, where were you last year?  So going  
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 1  forward a year is not the exact same thing as going  
 
 2  backward a year.   
 
 3            And I just -- for my own sake, I wanted to  
 
 4  convince myself that it wasn't just an artifact of the  
 
 5  question I asked and -- and so here I say, in 2007,  
 
 6  what were you doing in 2006, and in 2006 what were you  
 
 7  doing in 2005.  And so I could -- I mean, I was told  
 
 8  that we didn't have a lot of time.   
 
 9            So here, in part, we've -- now I have this  
 
10  not teaching category, but, instead of districts, I'm  
 
11  saying are you in the same school or not is a little  
 
12  bit richer context.   
 
13            Let me start with the not teaching because  
 
14  that's exactly the same category as before, and you can  
 
15  see it's about eight, 10 percent.  It's exactly the  
 
16  same answer as before.  So, basically, 10 percent of  
 
17  the people in the school -- in the state system in 2007  
 
18  weren't teaching the prior year.  80 percent of them  
 
19  were exactly in the same school the prior year.   
 
20            So, year-to-year school retention very high.   
 
21  I say that based on comparing it to the other states  
 
22  I've looked at.   
 
23            Another 10 percent were in a different  
 
24  school, although it may be in the same district, but  
 
25  they were in a different -- then they were  
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 1  transferred.  It may have been their own choice.  Maybe  
 
 2  they were reassigned.  Maybe a school closed.  I don't  
 
 3  know for sure the reason here.  Maybe they went to the  
 
 4  other side of the state, so we have a bunch of  
 
 5  combinations that could be.   
 
 6            And, again, remarkable stability across the  
 
 7  years.  I mean, it's the same picture. 
 
 8      Q.    Okay.  So, what do you conclude then -- or  
 
 9  what did you conclude about the stability of the  
 
10  Washington teaching force? 
 
11      A.    Washington that it has -- it's able to retain  
 
12  its teachers, to a very great degree, in the same  
 
13  school in the same district. 
 
14      Q.    Okay.  Next we have slide 12.  Can you tell  
 
15  us what this one is? 
 
16      A.    Yeah.  So -- but that doesn't mean nobody is  
 
17  leaving.  There is some turnover, and I think it's  
 
18  worth asking the question, what happens when there's  
 
19  turnover.   
 
20            Well, what -- because, I think, the  
 
21  impression out here is, you know, you get a -- if  
 
22  there's a -- a teacher leaves the school, the  
 
23  replacement is going to be someone who is wet behind  
 
24  the ears, never been in a classroom before.   
 
25            And what I found here, let's just look at  
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 1  2007 -- I mean, these pictures all look the same, but  
 
 2  we'll look at the last year of the data -- is that this  
 
 3  blue bar represents teachers who were new to teaching.   
 
 4  Okay?  They have less than one year experience.  But if  
 
 5  you're not in the blue bar, if you're not this area,  
 
 6  you're above the blue bar, and 55 percent of the  
 
 7  teachers above the blue bar, which means that 55  
 
 8  percent of the newly-hired teachers have some level of  
 
 9  experience and not absolutely wet behind the ears.   
 
10            And, of course, you know, some of those new  
 
11  teachers -- newly-hired teachers have three years  
 
12  experience, and 33 percent or so have more than four  
 
13  years experience.  So the conception that a new -- that  
 
14  a teacher vacancy is filled by someone who's never been  
 
15  in the classroom before isn't the case.  And it makes  
 
16  sense.  Remember, before I talked about when teachers  
 
17  leave, what I call a leaving teaching, they may very  
 
18  well have been someone on maternity leave, who, after a  
 
19  child reaches school age or, you know, depending upon  
 
20  the preference of the parents, will return to school  
 
21  and they would fall in this category of filling a  
 
22  vacancy.  Newly -- so-called "newly-hired." 
 
23      Q.    Okay.  Did you learn anything about the  
 
24  number of teachers, the number of teaching slots open  
 
25  versus the number of teachers being trained? 
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 1      A.    Yes.  So -- so if you take this -- so you  
 
 2  take the number of vacancies and 45 percent of them are  
 
 3  filled by new teachers and 55 percent of teachers with  
 
 4  experience -- by the way, that may be someone from out  
 
 5  of state, too, for that matter, who has experience, who  
 
 6  comes in with their -- from another state.  And you  
 
 7  say, well, in a given year, how many positions are  
 
 8  there that are -- sort of need to be filled, and I  
 
 9  can -- when I compare that to the number of  
 
10  certificates -- number of graduates from educational  
 
11  institutions in Washington that prepare them for  
 
12  teaching, I find that the number of graduates exceeds  
 
13  the number of positions that get filled with new  
 
14  people.   
 
15            So there's ample supply through the school  
 
16  system to fill these slots. 
 
17      Q.    Did you also, Dr. Wolkoff, look at the  
 
18  educational attainment of newly-hired teachers? 
 
19      A.    Right.  So these are sort of the -- what's  
 
20  the quality of these guys filling these open slots, and  
 
21  what I find is that they all have bachelors degrees,  
 
22  and 45 percent of them have graduate degrees.  So not  
 
23  quite -- the graduate degree is not quite as high as  
 
24  the 60 percent for the state as a whole, and that's  
 
25  because many teachers obtain their masters, their  
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 1  graduate degrees, while they're teaching.  They go for  
 
 2  additional education. 
 
 3      Q.    This is slide 13 you're looking at. 
 
 4      A.    Slide 13, it indicates, again, that, you  
 
 5  know, the people stepping into these classrooms have a  
 
 6  lot of education, and they -- many of them have  
 
 7  experience. 
 
 8      Q.    Okay.  What was your -- the next part of your  
 
 9  analysis of the teacher force in Washington? 
 
10      A.    I think the next part is to begin looking at  
 
11  this issue about is pay adequate.  And, here, you know,  
 
12  the way I think about this is you have to define the  
 
13  labor market for teachers.  And the research indicates  
 
14  that the teacher labor market is predominantly a local  
 
15  labor market.  Think of it as a gravity model, Your  
 
16  Honor.  The gravity is strongest locally and then  
 
17  somewhat less strong regionally, and hardly in effect  
 
18  at all far away.  And that's why I find these  
 
19  discussions of, gee, pay in Connecticut is so high and  
 
20  we need to have our pay as high as Connecticut is  
 
21  really useless discussions.  You can actually look and  
 
22  see how many teachers in Connecticut were in Washington  
 
23  five years ago, and you find almost -- I think you  
 
24  maybe find zero.  I know that was the case in some  
 
25  other states.   
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 1            So, people don't look -- I mean, it's a nice  
 
 2  political argument, but, I mean, teachers are not  
 
 3  moving to Connecticut to teach.  What they're doing is  
 
 4  they're looking in their labor market at what the  
 
 5  opportunities are, and those opportunities could be how  
 
 6  much another district pays, but it could also be what  
 
 7  other -- the other jobs that are nonteaching jobs,  
 
 8  particularly someone considering teaching as a career. 
 
 9            And if they are to venture out of their own  
 
10  community, and some -- there's some specific studies on  
 
11  this in New York state that finds, oh, over 50 percent  
 
12  of New York state teachers end up teaching within 50  
 
13  miles of where they went to high school.  So it's a  
 
14  very local phenomenon, although those studies haven't  
 
15  been replicated in other states.  If they were to go  
 
16  somewhere else, it's more likely they would go to the  
 
17  states in the region because they could maintain their  
 
18  ties to their family and friends.  They wouldn't have  
 
19  to deal with these time zone changes like me from the  
 
20  east coast either.   
 
21            But, so, I look at the states in the region,  
 
22  too, in these next sets of exhibits. 
 
23      Q.    Okay.  We're looking at slide 18.  What is  
 
24  18, Dr. Wolkoff? 
 
25      A.    This is a very crude cut.  It's a simple  
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 1  cut.  It's the American Federation of Teacher data.   
 
 2  And what it shows -- what it compares is average  
 
 3  teacher pay to the average private sector pay.  The  
 
 4  last year here is 2004-2005.  And private sector pay is  
 
 5  a 12-month pay.  Teacher pay is nine or 10-months.   
 
 6  We'll talk a little bit about that later.  And it shows  
 
 7  here that Washington's ratio of teacher pay to private  
 
 8  sector pay is about 113 percent.  Some of these other  
 
 9  states are -- you know, Idaho is -- the teacher pay is  
 
10  much higher than the private sector pay.  Utah and  
 
11  Nevada are quite similar.  It turns out, I mean, it's  
 
12  sort of interesting, Washington is a very -- sort of a  
 
13  high-paid state in a lot of professions.  And because  
 
14  private sector pay has to do with the mix of jobs in  
 
15  Washington, you're going to get this lower ratio,  
 
16  although it's more than 100 percent. 
 
17      Q.    You mentioned that the teacher pay that's  
 
18  used for this chart is for, what did you say, 10  
 
19  months? 
 
20      A.    Well, it's the pay you get as a teacher, and,  
 
21  it's -- you know, for a teacher it's, in Washington,  
 
22  182 contract days.  You know, that could be viewed as  
 
23  about 70 -- I think that's about 72 percent of a  
 
24  standard workers year.  But if I go with the 10-month  
 
25  notion, it's more like 83 percent, so there's a range  
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 1  there.    
 
 2      Q.    What would that mean about these ratios then? 
 
 3      A.    Well, if we were to compare the amount of pay  
 
 4  someone received in 10 months to the amounts teachers  
 
 5  receive in 10 months, it would inflate this by  
 
 6  approximately -- actually, I'm willing to do math in  
 
 7  public.  But it will inflate this by about maybe 20 or  
 
 8  25 percent. 
 
 9      Q.    What was the next part of your teacher pay  
 
10  analysis, Mr. Wolkoff? 
 
11      A.    Okay.  So that was average teacher pay for --  
 
12  compared to all private sector workers.  And there's  
 
13  a -- you know, to me, you know, there's a lot of  
 
14  private sector workers that really aren't in the  
 
15  teacher labor market, you know.  Teachers have  
 
16  education, and they -- they -- college degrees.  And --  
 
17  but they don't have as much education, you know, as  
 
18  physicians.   
 
19            So what I have here, I made use of the study  
 
20  done by Pierce who, for the Department of Labor, did an  
 
21  analysis which attempted to identify a set of  
 
22  occupations that are, in a variety of ways, similar to  
 
23  teaching.   
 
24            Now, you know, it had to do with the amount  
 
25  of autonomy you had in the occupation, the amount of  
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 1  supervisory responsibility you had, the amount of  
 
 2  education required, the amount of creativity maybe how  
 
 3  to use.   
 
 4            I think the point in saying this is you might  
 
 5  agree or disagree about these categories, but they're  
 
 6  his categories.  Many of them, to me, make a great deal  
 
 7  of sense.  You have a community and social service  
 
 8  workers, librarians, editors, accountants, nurses,  
 
 9  computer programmers.  So there's a range of  
 
10  occupations.  And what I've done is I've provided the  
 
11  data on all the occupations, including -- as you can  
 
12  see on the far left, all occupations is the second  
 
13  category.   
 
14            And I compare -- now, the federal government  
 
15  collects data on wages in all the -- for many  
 
16  occupations.  It asks employers, through this OES  
 
17  survey, how much do you pay your workers.  Okay?  And  
 
18  it asks that question in terms of what's the average  
 
19  hourly wage you pay.  We need to, at least, talk about  
 
20  what to do about teachers.  Teachers -- the school  
 
21  districts don't answer hourly pay.  They say here's the  
 
22  annual salary.  So I had to turn the annual salary into  
 
23  hourly pay.  So what I did is I made two assumptions to  
 
24  give us a bracket of possibilities.   
 
25            And here, Your Honor, you have to look at the  
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 1  blue bars.  They're not -- they're pretty clear to me  
 
 2  on my monitor here, not so much on the projection.  But  
 
 3  the blue bars represent my two teacher assumptions.   
 
 4  The blue bar furthest to the left assumes that teachers  
 
 5  work 1,800 hours a year.  You could think about that as  
 
 6  180 contract days, 10 hours a day, or you could think  
 
 7  about it as nine hours a day for 200 days a year.  I  
 
 8  mean, that's sort of -- that's what that magnitude is.   
 
 9            If it's 182 days, by the way, it works out to  
 
10  be something, like, almost 9.8 contract hours.  The  
 
11  other assumption is that teachers work 1,600 hours a  
 
12  year.  So, again, for 200 days, it's eight hours a  
 
13  day.  For 180 days, it's, like, 8.7 hours a day. 
 
14            If you go with the 10/12th definition, you  
 
15  would get a line somewhere in the middle.  If you took  
 
16  10/12th of 20/80 okay?  So just to give you a sense --  
 
17  I know there was some testimony yesterday that that was  
 
18  a 10/12th.  And this is a picture of the state as a  
 
19  whole, and it says, Where does the teacher pay fall in  
 
20  the distribution of wages for somewhat similar jobs?   
 
21  Similar in the sense of jobs that Pierce says are  
 
22  similar.  And what it shows is that teacher wages,  
 
23  depending upon the assumption, fall either right in the  
 
24  middle or sort of in the upper third of the pay  
 
25  distribution.   
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 1            And I'm going to call an outcome like this  
 
 2  sort of a competitive wage structure.  It's higher than  
 
 3  some jobs you might consider, lower than the computer  
 
 4  programmers, but there's a -- but that, to me, is a --  
 
 5  I would comfortably say is competitive, and this is for  
 
 6  the state as a whole. 
 
 7      Q.    Okay.  Were you able to break these down into  
 
 8  sub markets in the State of Washington? 
 
 9      A.    Yes.  OES collects this data for, I believe,  
 
10  six submarkets.  It doesn't -- they, like many federal  
 
11  agencies, operate under the restriction that you can't  
 
12  give away -- you have to maintain confidentiality.  So  
 
13  will only report a wage in a category where there's  
 
14  enough workers that you can't figure out who actually  
 
15  has that salary.   
 
16            And what that means is that in some of these  
 
17  labor markets, you're not going to see as many  
 
18  occupations listed along the bottom axis because they  
 
19  won't report the data.  But in Spokane they do report  
 
20  quite a bit of the data, and here we find that teacher  
 
21  salary -- teacher wages, under both of my assumptions,  
 
22  are at the far right end of the -- high end of the  
 
23  distribution in Spokane. 
 
24      Q.    Okay.  You're looking at slide 25? 
 
25      A.    25, yes. 
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 1      Q.    I should say for the record, the previous  
 
 2  slide we are looking at was slide 20.   
 
 3            So this is Spokane.  Were you able to do some  
 
 4  other areas? 
 
 5      A.    Yes.  My next few slides show the -- all the  
 
 6  areas OES provides. 
 
 7      Q.    Okay.  Let's go to the next one, which is  
 
 8  slide number 28 for Bellingham.   
 
 9      A.    Bellingham.  So here we don't quite have as  
 
10  many occupations because of the nature of the labor  
 
11  market there.  You know, here the range is from the  
 
12  very middle to the top third, again.   
 
13            You know, Your Honor, just to -- and it's  
 
14  hard to see these diagrams, but though they're not hard  
 
15  diagrams, but, you know, some of these bars are very  
 
16  close to each other, so a lot of similarity in the  
 
17  wages when the height is the same.  So it may move a  
 
18  lot sometimes but not because there's a real big  
 
19  differential. 
 
20      Q.    Just to be clear, the vertical axis there,  
 
21  that's dollars per hour, correct? 
 
22      A.    That's dollars per hour, yes. 
 
23      Q.    All right.  And then the next slide, slide 27  
 
24  is Bremerton, Silverdale; is that right? 
 
25      A.    Yes.  Again, you know, this -- now it shifts  
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 1  a little bit to the right is the way I would describe  
 
 2  as the top end, is about in the same location.  The  
 
 3  bottom assumption is a little bit to the -- higher up  
 
 4  in the distribution. 
 
 5      Q.    Okay.  And slide 23 is, what, Tacoma, same  
 
 6  analysis? 
 
 7      A.    Same analysis, very similar result. 
 
 8      Q.    And I think with the next slide, number 26,  
 
 9  is for Olympia? 
 
10      A.    Olympia.  And then some bouncing around in  
 
11  the different professions as you can see.  But those  
 
12  blue bars sort of remain in pretty much the same  
 
13  location.  Again, I call that a competitive wage  
 
14  structure. 
 
15      Q.    Okay.  And I think the last of the series is  
 
16  slide 24 for Seattle, Bellevue, Everett; is that right? 
 
17      A.    Yeah.  And Seattle, and I think there's a  
 
18  shift to the left.  It's not -- the other districts,  
 
19  you get -- it's at the top end here.  You're sort of  
 
20  back at the fourth and third core tiles.  Depending  
 
21  upon -- again, depending upon the assumptions.  That  
 
22  10/12th assumption would put you right in the middle. 
 
23      Q.    Okay.  And you showed these for the state as  
 
24  a whole and for a number of metro areas.   
 
25            Were you limited in the number of metro areas  
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 1  that you could show us? 
 
 2      A.    This is all the ones that OES provides, yes.   
 
 3  Okay.  You know, one of the things you learn as a  
 
 4  policy analyst, it's good to replicate your relates  
 
 5  with different data sets.  And the National  
 
 6  Compensation Survey provides this one observation in  
 
 7  the state for the -- and here it's a broader area,  
 
 8  Seattle, Tacoma, Olympia.  Here it's based on weekly  
 
 9  earnings, so you don't have the hourly calculation.   
 
10  You don't have to make any assumption by hours.  You  
 
11  just -- you just -- they give you what weekly earnings  
 
12  are, and the teachers end up about in the same place as  
 
13  the others.  I mean, this state data set gives you a  
 
14  similar answer. 
 
15      Q.    This is slide 21 you're looking at? 
 
16      A.    Slides 21, yes. 
 
17      Q.    Okay.  Are there other aspects of teacher  
 
18  compensation, Dr. Wolkoff, that you would like to  
 
19  examine as part of your study? 
 
20      A.    I would.  I mean, there's some things  
 
21  specific about being a teacher that -- that are hard to  
 
22  quantify, but they're clearly teachers of the job.   
 
23  There's certain rewards that tie to teaching that  
 
24  teachers will tell you about that are not as -- not  
 
25  common -- as common in other occupations.   
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 1            There is the flexibility of time.  There's  
 
 2  the summers off.  That came out to me very clearly in  
 
 3  my own job, actually.  I had to hire a secretary one  
 
 4  year.  Couldn't hire someone for the 12-month year.   
 
 5  But as soon as we decided -- we said, you know, let's  
 
 6  see if we could hire someone for nine months, give them  
 
 7  the summer off, and I had a slew of applications,  
 
 8  mothers with kids who wanted to work during the school  
 
 9  year, who didn't want to work during the summer.   
 
10            So, that's another aspect is getting --  
 
11  having your time in sync with your children's time,  
 
12  getting off work at 3 p.m.  All those are features that  
 
13  are hard to quantify that make teaching attractive.   
 
14  You know, the profession, as being a lawyer in a firm,  
 
15  you get to see more of the country.  I mean, you know,  
 
16  so, other jobs have aspects, too.  But -- but there are  
 
17  some aspects that are hard to quantify. 
 
18      Q.    Okay. 
 
19      A.    But there are some other aspects that, you  
 
20  know, they provide some quantification.  I provide them  
 
21  because -- because there's some data and I mention  
 
22  them. 
 
23      Q.    Okay.  Well, we have slide 29 up.  Tell us  
 
24  what this is.   
 
25      A.    Yeah.  So, 29 and slide 30 are going to talk  
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 1  about workload.  I mean, usually people -- teacher  
 
 2  ratios are talked about in terms of the impact on the  
 
 3  educational outcomes.  But another way of thinking  
 
 4  about them is how do they change the workload for the  
 
 5  teacher, a smaller class is an easier class in many  
 
 6  ways.   
 
 7            And here, the Washington -- the Washington  
 
 8  line is the third dot from the bottom on the right.  So  
 
 9  if you look at the line, it's the reddish -- like,  
 
10  magenta maybe it is, dot.  The point is that the  
 
11  teacher -- pupil-teacher ratios in Washington are --  
 
12  when you compare them to the states in the region, are  
 
13  in the middle.  You know, the workload.  You know, the  
 
14  funny -- I won't say funny.  It's a specific measure of  
 
15  workload and they're comparable to these other states,  
 
16  lower than some, a little bit higher than --  
 
17      Q.    Okay.  And then our next slide is slide  
 
18  number 31.  What does this show? 
 
19      A.    Yeah.  So, again, we don't have a whole lot  
 
20  of measures.  But another measure is how much help do  
 
21  you get in the classroom, and the type of help you  
 
22  might get is are there teacher aids and are there  
 
23  school counselors.   
 
24            And what this slide shows, Washington's on  
 
25  the far right here, is that the blue bar is sort of in  
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 1  the middle, and that's the number of aids per teacher.   
 
 2  You saw it provides a lot of aids per teacher, maybe 50  
 
 3  percent more than Washington does.   
 
 4            And the counselors per teacher looks like the  
 
 5  other states, too.  So there's nothing very different.   
 
 6  If you were to go from teaching in Washington to  
 
 7  teaching in one of these other states, you get about  
 
 8  the same class size, you know, give or take.  And you  
 
 9  have about the same amount of teacher aid and counselor  
 
10  support. 
 
11      Q.    Okay.  Now, you mentioned a few moments ago  
 
12  the argument or the notion, the assertion that some --  
 
13  that, you know, our teacher salaries are low so people  
 
14  are leaving the state for other high-paying states.   
 
15            Were you able to look at that question? 
 
16      A.    Yes.  You hear these anecdotes, and I really  
 
17  think that's a serious assertion and requires  
 
18  systematic analysis.  And, here, there is data that  
 
19  allows us to take a look at some of these questions. 
 
20      Q.    What does slide 19 show us, doctor?   
 
21      A.    So this is using the American Federation of  
 
22  Teacher data.  They collect data on what the  
 
23  compensation is for -- average compensation for  
 
24  beginning and average teachers in the U.S. and the  
 
25  states in the region.   
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 1            Washington ranks about 21st, by the way, in  
 
 2  terms of average salary.  This shows Washington is  
 
 3  standardized at the 100 percent level, the third set of  
 
 4  bars.  So numbers less than 100 percent are going to  
 
 5  indicate average salaries lower.  And numbers higher  
 
 6  than 100 percent are salaries higher.   
 
 7            It shows us Washington, you know, at least on  
 
 8  this measure, is higher than Utah and Idaho but trails  
 
 9  Oregon, Nevada, and California in terms of average  
 
10  teacher pay for both beginning and experienced  
 
11  teachers. 
 
12      Q.    What was the next thing you did to examine  
 
13  the question of whether teachers are fleeing  
 
14  Washington? 
 
15      A.    Well, because its pay is different doesn't  
 
16  mean people are necessarily going to switch jobs.  I  
 
17  mean, that's a bigger decision.  And the PUMS data,  
 
18  census data, allows me to examine whether a teacher in  
 
19  the State of Washington, where they lived five years  
 
20  previously.  So this is like a mobility measure.  And I  
 
21  looked at where a teacher -- whether any teachers in  
 
22  Washington were previously in California or in Idaho or  
 
23  Nevada or Oregon or Utah.  And the reverse question,  
 
24  were teachers in California previously in Washington,  
 
25  Idaho, et cetera.   
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 1            What the red bar shows, you can think of that  
 
 2  as exports.  It's the teachers Washington is exporting  
 
 3  to another state.  And the blue bar is the imports, the  
 
 4  teachers coming from another state into Washington.   
 
 5            By the way, this picture can be drawn -- I  
 
 6  mean, it's not unique to teachers.  Migration is  
 
 7  natural.  There's plenty of migration in the U.S. state  
 
 8  to state.  Other occupations also have migration.  The  
 
 9  issue is, is migration a big concern here.   
 
10            The white bar is the net migration.  It's the  
 
11  difference between the inflow and the outflow.  When  
 
12  the white bar appears below the zero line, it means  
 
13  teachers are leaving -- more teachers left the state  
 
14  than came into the state.  And when it's above, there  
 
15  was more inflow than outflow.   
 
16            And the left axis is the number of teachers  
 
17  that moved in that five-year period.   
 
18            So, again, to highlight the biggest change,  
 
19  there was 500 more people who were teachers in  
 
20  California reported being in Washington five years  
 
21  earlier than there were people in Washington reporting  
 
22  to be in California five years earlier. 
 
23      Q.    So on average, about 100 a year? 
 
24      A.    On average there's outflow of about 100 a  
 
25  year into California is what this data indicates.  And  
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 1  the next slide --  
 
 2      Q.    That was slide 14 we were looking at.  This  
 
 3  is slide 15.   
 
 4            What does this show? 
 
 5      A.    Yeah.  So this compares that 100 a year to  
 
 6  how many teachers you have in the system in any given  
 
 7  year.  So 100 is a big number, I guess is what I'm  
 
 8  saying.  And, by the way, Oregon is half the size of a  
 
 9  hundred.  And is the teachers coming in, will that --  
 
10  is that a big number, too.  And the fact that there  
 
11  really, compared to the 50,000 or so teachers, they're  
 
12  very small numbers.  They're, you know, quarter of one  
 
13  percent, smaller -- a little bit smaller, a little bit  
 
14  larger. 
 
15            THE COURT:  Mr. Munich, we're almost coming  
 
16  up on 4:15. 
 
17            MR. MUNICH:  We're just about to wrap up,  
 
18  Your Honor. 
 
19            THE COURT:  Thank you.   
 
20  BY MR. MUNICH:   
 
21      Q.    What does the next slide show, Dr. Wolkoff?   
 
22      A.    The next slide's also from PUMS data and  
 
23  says, you know, what percentage of your teachers  
 
24  currently teaching lived in the state five years  
 
25  previously.  It shows Washington, about 80 percent of  
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 1  its teachers were retained within -- in the state.  It  
 
 2  means that it was able to attract.  The 20 percent here  
 
 3  of the folks that came to Washington are now teaching  
 
 4  in Washington.  So it's able to attract other people  
 
 5  from other states who will teach.  And, again, it falls  
 
 6  sort of in this middle.  There's -- to me, you know,  
 
 7  there's no -- there's nothing to be concerned about  
 
 8  here. 
 
 9      Q.    So, I think this completes your slides,  
 
10  Dr. Wolkoff.   
 
11            What's your ultimate conclusion based --  
 
12  excuse me.  What's your ultimate conclusion about the  
 
13  Washington teacher labor force? 
 
14      A.    Yeah.  So I go back to this question about,  
 
15  is compensation adequate to attract and retain a  
 
16  qualified workforce.  I find, on the quality measure,  
 
17  that No Child Left Behind and state certification, in  
 
18  addition to experience and education, indicates that  
 
19  teachers are qualified.  When I look at turnover rates,  
 
20  percentage of newly -- new teachers.  I see that  
 
21  turnover is low so retention -- a lot of stability  
 
22  where teachers are going -- are working.  So retention  
 
23  scores high.   
 
24            And when I look at head-to-head on the  
 
25  compensation issue, I see that the wages are within --  
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 1  are competitive with other types of occupations that  
 
 2  teachers might consider, and that teacher mobility  
 
 3  across states is a very small issue. 
 
 4            MR. MUNICH:  Okay, Your Honor.  That's all  
 
 5  the questions we have for Dr. Wolkoff.  The state  
 
 6  offers 1621. 
 
 7            THE COURT:  1621 is offered. 
 
 8            MR. ROBB:  No objection, Your Honor. 
 
 9            THE COURT:  1621 is admitted.   
 
10                Mr. Robb, cross-examination. 
 
11            MR. ROBB:  Yes, Your Honor. 
 
12                    CROSS-EXAMINATION  
 
13  BY MR. ROBB: 
 
14      Q.    Good afternoon, Mr. Wolkoff. 
 
15      A.    Good afternoon. 
 
16      Q.    Our time here is short so I'm going to go  
 
17  through this as quickly as possible.   
 
18            Do you have Exhibit 1621 in front of you? 
 
19      A.    I do not.  Go head, I --   
 
20      Q.    Okay.  Well, I'm going to start by asking a  
 
21  few general questions.   
 
22            You testified generally about highly- 
 
23  qualified teachers. 
 
24      A.    Yes. 
 
25      Q.    That just means that -- if I understood you  
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 1  correctly, that means that the teachers have a teacher  
 
 2  certificate, is that right, and a bachelors degree as  
 
 3  well? 
 
 4      A.    No.  And they have competency in the core  
 
 5  areas. 
 
 6      Q.    Okay.  How is that determined here in  
 
 7  Washington? 
 
 8      A.    It depends on the level of schooling that the  
 
 9  teacher is teaching in and whether they're a new hire  
 
10  or not. 
 
11      Q.    But do you know, specifically, how that's  
 
12  established here in the State of Washington?   
 
13      A.    That's what I said, yes.  It's for elementary  
 
14  school teachers, that involved taking a test.  And  
 
15  secondary school teachers involves -- there's a variety  
 
16  of paths that one could take.   
 
17      Q.    Okay.  Well, in the interest of time, we'll  
 
18  go on.   
 
19            Washington law, generally, requires K through  
 
20  12 teachers to have teacher certificates; is that  
 
21  right? 
 
22      A.    That's correct. 
 
23      Q.    Okay.  That's the same -- that law applies to  
 
24  all Washington school districts.  There's no poverty  
 
25  exception for that; is that correct? 
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 1      A.    For certification, that's correct. 
 
 2      Q.    If you'd turn to Trial Exhibit 1621, page  
 
 3  two, please.   
 
 4            This is a slide where you talked generally  
 
 5  about the number of teachers in Washington? 
 
 6      A.    Yes. 
 
 7      Q.    Did you determine whether there was a  
 
 8  sufficient number of teachers in the State of  
 
 9  Washington to provide all Washington students with the  
 
10  knowledge and skills contained in our state's Learning  
 
11  Standards? 
 
12      A.    I did not, no. 
 
13      Q.    That was not a part of your analysis, was it  
 
14  not? 
 
15      A.    I did not compare -- I did not address the  
 
16  Learning Standards issues. 
 
17      Q.    Okay.  And do you know what the Washington  
 
18  State Learning Standards are? 
 
19      A.    No. 
 
20      Q.    Did you talk to any Washington state  
 
21  superintendents to determine whether to ask them  
 
22  whether they believed they had the teaching capacity to  
 
23  provide all Washington students with the knowledge and  
 
24  skills as contained in the Washington State Learning  
 
25  Standards? 
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 1      A.    I did not. 
 
 2      Q.    Okay.  Did you talk to any superintendents,  
 
 3  as part of your analysis of the labor market here --  
 
 4  the labor situation here in the State of Washington? 
 
 5      A.    I did not. 
 
 6      Q.    Okay.  Now, you testified, if I understood  
 
 7  your direct examination, that really, the most  
 
 8  important thing is the local labor conditions; is that  
 
 9  correct? 
 
10      A.    I said when analyzing teacher labor markets  
 
11  that the local market is the most important market,  
 
12  yes. 
 
13      Q.    Right.  The local labor market is the most  
 
14  important.   
 
15      A.    Yes. 
 
16      Q.    Now, you didn't talk to any of the folks who  
 
17  are on the ground in the labor market to try to  
 
18  understand what was going on in the particular labor  
 
19  markets, did you? 
 
20      A.    I did not. 
 
21      Q.    Okay.  Did you talk to any -- you said you  
 
22  didn't talk to any superintendents.   
 
23            Did you talk to any principals in any of the  
 
24  school districts here in the State of Washington? 
 
25      A.    No, I did not.   
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 1      Q.    Okay.  Did you talk to any school board  
 
 2  members in the State of Washington?   
 
 3      A.    I did not. 
 
 4      Q.    Okay.  And I assume the answer's the same for  
 
 5  students, teachers. 
 
 6      A.    I did not, not on this issue. 
 
 7      Q.    Okay.  Good.   
 
 8            Now, have you, yourself, ever been a school  
 
 9  administrator, whether in Washington or any state? 
 
10      A.    Well, I'm a school -- I testified that I'm an  
 
11  administrator with the --  
 
12      Q.    K through 12 school district.  I'm sorry. 
 
13      A.    I have not. 
 
14      Q.    Okay.  You've never been on a school board,  
 
15  yourself; is that correct? 
 
16      A.    That's correct. 
 
17      Q.    Okay.  And you're also -- if I recall your  
 
18  testimony correctly, you are -- the areas of curriculum  
 
19  structure are not areas that you, yourself, are an  
 
20  expert in; is that correct? 
 
21      A.    I didn't testify to anything about that  
 
22  today. 
 
23      Q.    Okay.  Now, in order to try and get an idea  
 
24  of what's going on in the local labor markets here in  
 
25  the State of Washington, did you look at the  
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 1  Washington -- the state's own recent examinations of  
 
 2  this topic?  For instance did you examine the  
 
 3  Washington Learns Report? 
 
 4      A.    I did see that document, yes. 
 
 5      Q.    Okay.  But did you rely on that document in  
 
 6  forming the opinions that you're offering here today? 
 
 7      A.    No.  My opinion was based on the data  
 
 8  analysis from the various sources that I identified. 
 
 9      Q.    Okay.  So you didn't examine that document to  
 
10  form your opinions that you offered her today? 
 
11      A.    That did not shape my opinion. 
 
12      Q.    And is the same true for the final report of  
 
13  the Joint Task Force of Basic Education and Finance? 
 
14      A.    That would be true.  That report, too, yes. 
 
15      Q.    Did you look at the State of Washington's  
 
16  Constitution provision, for instance, that we're here  
 
17  discussing in this case? 
 
18      A.    Did I -- I believe I've read secondary  
 
19  descriptions of that Constitution, but I never opened  
 
20  up the book that holds the Constitution.  I guess  
 
21  excerpts would be the right word. 
 
22      Q.    Now, looking generally at this picture of the  
 
23  number of teachers here in the State of Washington, did  
 
24  you at all examine the state's Basic Education funding  
 
25  formulas to determine whether the number of teachers  
 
 
   
                                                                      5244 
 
 1  reported here and the number of teachers that those  
 
 2  state funding formulas generate?  In other words, did  
 
 3  you look at the source of funding for the teachers who  
 
 4  were on this chart? 
 
 5      A.    The first question is not the same as the  
 
 6  second, so I'm --  
 
 7      Q.    Did you look at the source of funding for the  
 
 8  teachers who were --  
 
 9      A.    I did not. 
 
10      Q.    -- reflected on this chart?  Okay.   
 
11            So you don't know what the numbers would be  
 
12  on this chart if we looked at all the number of  
 
13  teachers that are generated by the state's funding  
 
14  formulas? 
 
15      A.    I assume -- I mean, maybe I misunderstand,  
 
16  but the state provides money and the school districts  
 
17  decide how many people to hire.  So that -- I guess  
 
18  that this is the answer to that, is it not? 
 
19      Q.    Okay.  Let's look at slide 9, if you would,  
 
20  please.  Slide 9.   
 
21            This is a slide you testified about earlier  
 
22  that attempts to compare teacher turnover in a bunch of  
 
23  states.   
 
24            A lot of your testimony here today was based  
 
25  on a comparison of Washington with other states; is  
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 1  that correct? 
 
 2      A.    At least some of it was, yeah. 
 
 3      Q.    Okay.  Did you determine that the states  
 
 4  you're comparing Washington to are states that  
 
 5  Washington, our education should emulate? 
 
 6      A.    No.  I was concerned about issues about  
 
 7  whether teachers would view those as opportunities to  
 
 8  work in. 
 
 9      Q.    Okay.  Now, did you look, at all -- I know  
 
10  you said you looked at that Washington Learns report.   
 
11            Did you look at any of the global challenged  
 
12  states that are identified in that document? 
 
13      A.    I don't recall.  I've read that document a  
 
14  long time ago, and most of it was not germane to the  
 
15  teacher labor market, frankly. 
 
16      Q.    Okay.  If you could look at slide 10,  
 
17  please.   
 
18            Now, this slide, you talked about, it shows  
 
19  that 10 percent of the teachers who worked in 2006 --  
 
20  well, there's a 10 percent turnover rate.  Is that what  
 
21  this slide reflects? 
 
22      A.    Yeah.  This slide reflects that year to year,  
 
23  a little bit less, about eight percent of the teachers  
 
24  who were present in one year are not teaching in the  
 
25  system the next year. 
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 1      Q.    Okay.  And about 10 percent are teaching in a  
 
 2  different district; is that right? 
 
 3      A.    No.  About maybe two percent. 
 
 4      Q.    I'm sorry.  I'm trying to add the two and I'm  
 
 5  going a little fast.   
 
 6            So, 10 percent are leaving either to go to  
 
 7  another district or to exit teaching altogether; is  
 
 8  that right? 
 
 9      A.    Or to temporarily exit teaching. 
 
10      Q.    That's right.  So, did you do any analysis in  
 
11  any way to get at which 10 percent of the teachers are  
 
12  leaving?  In other words, for instance, talking to  
 
13  district superintendents to see if they view it as a  
 
14  problem, the 10 percent reflected here are leaving? 
 
15      A.    Again, I'm not sure which of the two  
 
16  questions you asked me you want me to answer. 
 
17      Q.    Did you talk to any superintendents about  
 
18  whether they view this as a problem? 
 
19      A.    Right.  As I said before, I didn't talk to  
 
20  any superintendents.   
 
21      Q.    So nobody on the ground here in Washington.   
 
22      A.    That is correct. 
 
23      Q.    Okay.  Did you look at all the teacher labor  
 
24  markets to determine whether those salary structures we  
 
25  have in place and other components in Washington are  
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 1  attracting the right people into the system? 
 
 2      A.    I'm not sure how one would answer that  
 
 3  question, frankly, but I didn't.   
 
 4      Q.    You didn't look at that? 
 
 5      A.    No. 
 
 6      Q.    You didn't look at who's coming in? 
 
 7      A.    Well, no.  Well, I did look at -- I did look  
 
 8  at who's coming in and there's a slide that talks about  
 
 9  who the new hires were.  And I looked at the percentage  
 
10  of people that received teaching degrees.  I did it a  
 
11  few different ways that I talked about, actually. 
 
12      Q.    Did you look at the distribution of teachers  
 
13  within a district? 
 
14      A.    Could you expand a little bit on what you  
 
15  mean by the distribution?   
 
16      Q.    There's been testimony in this case that, in  
 
17  part, the achievement gap is caused by an inequitable  
 
18  distribution that affect teachers within the school  
 
19  districts.   
 
20            Did you, at all, look at that kind of  
 
21  disparity within school districts in doing your  
 
22  analysis? 
 
23      A.    Yeah.  So, the issue of who's an effective  
 
24  teacher, there's no document that identifies that, but  
 
25  the -- as I indicated, with the highly-qualified  
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 1  teachers, which is one thing we can measure, there was  
 
 2  less disparity in Washington between low-poverty and  
 
 3  high-poverty districts than virtually any other place  
 
 4  in the country.   
 
 5            And I did -- I did not look at all 295  
 
 6  districts on the things I could measure to see if there  
 
 7  was disparities by the socioeconomic status of the  
 
 8  students. 
 
 9      Q.    Okay.  Now, that highly-qualified label, that  
 
10  applies to almost all teachers in the State of  
 
11  Washington, right? 
 
12      A.    I think 98.8 percent, yes. 
 
13      Q.    Did you look at all at the distribution of  
 
14  teachers, let's just take, by experience level among  
 
15  districts? 
 
16      A.    Within a district? 
 
17      Q.    Among districts, between two districts.   
 
18  Say --  
 
19      A.    Cross-district. 
 
20      Q.    Say Seattle and Bellevue, neighboring  
 
21  districts? 
 
22      A.    I did not, no. 
 
23      Q.    Okay.  Let's turn to slide 18, please. 
 
24            Do you have slide 18 in front of you? 
 
25      A.    Yes, I do. 
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 1      Q.    Okay.  Now, when you did the salary  
 
 2  comparison, as reflected here, between Washington and  
 
 3  several other states, what teacher salary number did  
 
 4  you use? 
 
 5      A.    As I said, this is the AFT data, and I  
 
 6  believe they used their data on average teacher pay. 
 
 7      Q.    So final teacher pay? 
 
 8      A.    I can only talk to what I think their  
 
 9  methodology is.  They contact each of the states and  
 
10  they ask how much are teachers paid.  And I doubt that  
 
11  they -- this is a survey instrument that goes to all 50  
 
12  states, and I doubt that they tailor it, that they ask  
 
13  in Washington for base salary.  I'm sure they ask total  
 
14  pay. 
 
15      Q.    Okay.  So that would include the state-funded  
 
16  salary and the local salary and federal pay to the  
 
17  extent that it applies as well? 
 
18      A.    As best I understand pay, is that there's a  
 
19  lump of money and it's paid out, and that doesn't  
 
20  include -- dollars don't have its location tied to it. 
 
21      Q.    I think in the interest of time, let's go to  
 
22  slide 29, please. 
 
23            Do you have slide 29 in front of you? 
 
24      A.    Yes, I do. 
 
25      Q.    Okay.  Now, this pupil/teacher ratio, that's  
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 1  not class size, is it? 
 
 2      A.    That's not, no.  
 
 3      Q.    That different than class size?   
 
 4      A.    It can be different than class size. 
 
 5      Q.    Now, when you're looking at Washington  
 
 6  teachers, were you looking at the number of  
 
 7  certificated instructional staff? 
 
 8      A.    This is data -- and I should clarify this,  
 
 9  because I think it's an important issue.  When you look  
 
10  across states, it's very important that you use the  
 
11  exact same definitions.  And so, one of the advantages  
 
12  of using data collected by an organization that's  
 
13  dedicated to standardizing things, is you use their  
 
14  definitions because they've applied them to all of the  
 
15  states.   
 
16            So, this is NCES's comScore data.  I,  
 
17  frankly, can't tell you whether they certificated staff  
 
18  or not.  But, in Washington, certificated is almost the  
 
19  same thing as everybody, because almost everybody is on  
 
20  that full certificate.  I mean, there's only .3  
 
21  temporary --  
 
22      Q.    .3 temporary? 
 
23      A.    -- percent temporary emergency. 
 
24      Q.    Okay. 
 
25      A.    So, to clarify, I don't -- you'd have to ask  
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 1  NCES whether they --  
 
 2      Q.    Okay.   
 
 3      A.    -- what standard they use for each of the  
 
 4  states. 
 
 5      Q.    Is the answer, you're not sure? 
 
 6      A.    I'm not sure what they --  
 
 7      Q.    Okay. 
 
 8      A.    -- which they used. 
 
 9      Q.    Dr. Wolkoff, when were you hired by the State  
 
10  of Washington for this case? 
 
11      A.    I was hired in, I'd say, approximately  
 
12  February of 2009. 
 
13      Q.    Okay.  And did you participate in the meeting  
 
14  we've heard testimony about here in Missouri with some  
 
15  of the other experts? 
 
16      A.    I didn't hear the testimony, so I'm not sure. 
 
17      Q.    Oh, I'm sorry.  I thought you were here in  
 
18  the courtroom this morning.   
 
19            Did you participate in a meeting at  
 
20  Mr. Munich's firm in February of 2008 to discuss this  
 
21  case? 
 
22      A.    I was on the phone with -- on a phone  
 
23  conference call for a couple hours with Mr. Munich and  
 
24  others, yes. 
 
25      Q.    Okay.  And that was, basically, a working  
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 1  group to discuss the issues in the case and how you  
 
 2  might participate as an expert? 
 
 3      A.    I can only speak to when I was on the phone.   
 
 4  It was about the type of work I did and whether that  
 
 5  would be of interest to the group that was in the room. 
 
 6      Q.    So, in discussing the work that you might do  
 
 7  for this case, did the State of Washington ever ask  
 
 8  you -- or anyone from the State of Washington ever ask  
 
 9  you to come testify to the Joint Task Force on Basic  
 
10  Education Finance? 
 
11      A.    No. 
 
12            MR. ROBB:  Okay.  Thank you. 
 
13            THE COURT:  Thank you, Mr. Robb.   
 
14                Mr. Munich, redirect examination?   
 
15            MR. MUNICH:  Yes, Your Honor, just one quick  
 
16  question. 
 
17                   REDIRECT EXAMINATION 
 
18  BY MR. MUNICH: 
 
19      Q.    I may have heard it wrong, but, the meeting  
 
20  that you attended in my office in Kansas City, was that  
 
21  February of 2009?  I thought I heard the question  
 
22  possibly 2008. 
 
23      A.    2009, but I didn't attend the meeting.  I was  
 
24  on the phone. 
 
25      Q.    You were on the phone.   
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 1      A.    Yeah.  I'm pretty sure it was 2009. 
 
 2      Q.    Okay.  I just wanted to clear it up.   
 
 3            MR. MUNICH:  Thank you. 
 
 4            THE COURT:  Mr. Robb.   
 
 5            MR. ROBB:  Nothing further, Your Honor.   
 
 6            THE COURT:  Are you asking the witness be  
 
 7  excused?   
 
 8            MR. MUNICH:  We are, Your Honor. 
 
 9            THE COURT:  Any objection?   
 
10            MR. ROBB:  No, Your Honor. 
 
11            THE COURT:  Doctor, thank you very much for  
 
12  your patience today and hanging around.  I hope you  
 
13  have a good trip back to the east coast. 
 
14            THE WITNESS:  Thank you.  Thank you, sir. 
 
15            THE COURT:  You may step down.  You are  
 
16  excused at this time.   
 
17                We are going to adjourn this matter for  
 
18  the trial portion until Tuesday morning, 9:00 a.m. 
 
19                Counsel and the court will have an  
 
20  informal conference, I will be on the bench but it will  
 
21  be informal, tomorrow at 1:30.   
 
22                Does that still work for both counsel? 
 
23            MR. AHEARNE:  Yes, Your Honor. 
 
24            MR. CLARK:  Yes. 
 
25            THE COURT:  All right.  Very good.      And  
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 1  I will just see you then.   
 
 2                Where are we in terms of -- I guess, we  
 
 3  can talk about it tomorrow.  But where are we in terms  
 
 4  of witnesses? 
 
 5            MR. CLARK:  Just a thumbnail sketch, Your  
 
 6  Honor.  I think that we're finished with witnesses. 
 
 7            THE COURT:  Okay. 
 
 8            MR. CLARK:  There are some issues about  
 
 9  deposition transcripts -- 
 
10            THE COURT:  Right.   
 
11            MR. CLARK:  -- documents and the like that  
 
12  are hanging over that need to be taken care of before  
 
13  we can rest. 
 
14            THE COURT:  All right. 
 
15            MR. CLARK:  But we are not planning to call  
 
16  any more live witnesses in our case in chief.  I think  
 
17  we're out of time anyway.   
 
18            THE COURT:  All right.  So you're going to  
 
19  offer deposition testimony and exhibits on Tuesday. 
 
20            MR. CLARK:  That's part of our plan, Your  
 
21  Honor, yes. 
 
22            THE COURT:  All right. 
 
23            MR. CLARK:  And there are lingering matters  
 
24  from Doctors Hanushek and Armor, their exhibits to be  
 
25  re-offered pursuant to your earlier ruling.  And there  
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 1  are a couple of other things.  I had a list made out  
 
 2  for me, but I don't need to go into detail right now. 
 
 3            THE COURT:  Okay.  Very good.  We'll take  
 
 4  care of that on Tuesday then.   
 
 5                Mr. Ahearne, are you calling any  
 
 6  rebuttal witnesses? 
 
 7            MR. AHEARNE:  By my count, I think I have 12  
 
 8  minutes left and so I really, really doubt it.  But I  
 
 9  will -- frankly, I should know tomorrow when we talk. 
 
10            THE COURT:  All right.  Why don't you just  
 
11  let counsel and myself know.   
 
12                And I understand you also have exhibits  
 
13  and deposition testimony you'll want to offer.   
 
14                Does Wednesday still work for both of  
 
15  you for closings?  You're comfortable two-and-a-half  
 
16  hours per side?   
 
17                Mr. Ahearne, you've got the burden so  
 
18  you can split that as you see fit.  But it will be  
 
19  two-and-a-half hours between your opening and rebuttal. 
 
20            MR. AHEARNE:  I understand. 
 
21            THE COURT:  All right.  Very good.  I will  
 
22  see --  
 
23            MR. CLARK:  Actually, one more thing?   
 
24            THE COURT:  Please. 
 
25            MR. CLARK:  Thank you, Your Honor, and thank  
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 1  you staff and thank you opposing counsel for  
 
 2  accommodating the longer day today.   
 
 3                I feel a little sheepish because I asked  
 
 4  for the extra time and that meant everybody else had to  
 
 5  work and I just sat there, so --  
 
 6            THE COURT:  All right.  Well, you know, we  
 
 7  have out-of-state witnesses.  We do try to accommodate  
 
 8  them, but I wanted to thank lower bench also for  
 
 9  staying.   
 
10                And I will see everybody on Tuesday  
 
11  morning, and I will see counsel tomorrow at 1:30.   
 
12                Have a good evening. 
 
13            MR. AHEARNE:  Thank you, Your Honor. 
 
14            MR. CLARK:  Thank you, Your Honor. 
 
15            THE COURT:  Court is adjourned. 
 
16            (Whereupon proceedings adjourned.)   
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